





INDEX. 


ACTIONS, AND ACTION QUI TAM. 


1. An action will lie for the breach of a contract, by which a debtor, against 
whom his creditor was about to institute legal proceedings to recover 4 
debt secured by two notes, agreed, that in consideration the creditor 
would forbear to institute legal proceedings, to subject a slave of the debt- 
or, to the payment of the debt, he would have the slave forthcoming, at a 
time and place agreed on, if he did not pay the debt. It is not necessary 
to aver, that the creditor could have levied an execution, or attachment 
on the slave, if he had been produced, as the law implies damage from 
the breach of the contract. Warnock & Hughes v. Smith, 156 

2. A letter promising to indemnify one for being surety for a third person, 
is irrelevant testimony, in an action of assumpsit to recover of the promis- 
sor, upon the common counts, money paid as such surety. The action 
should have been upon the contract to indemnify. Smith v. McGehee, 404 


ADMIRALTY PROCEEDINGS. 


1. The statute of 1841, authorizing the replevy of a boat seized under admi- 
ralty process, is not a repeal ofthe act of 1836, on the same subject. The 
latter act authorizing all persons to intervene, as claimants ; whilst the act 
of 1841 provides the mode in which the owner may obtain possession of 
the boat. Rouse & Marsh v. Jayne, use, &c? 727 

2. The sheriff may take bond, with condition to deliver the boat, on the first 
day of the term, and if then delivered, the sheriff is not required to retain 
the boat in his custody, but may receive a new stipulation, and re-deliver 
thehoat. 16, 728 

3. The stipulators cannot object, that by the condition of their bond, it 
might be discharged, either by the payment of the judgment, or the return 
of the boat. Jb. 728 

4. The rendition of a judgment against the stipulator, is an incident to the 
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principal cause, though the bond may not be in conformity with the sta- 
tute, if it is good as a common-law obligation. 1b. 728 


ADVANCEMENT. 


1. A father executed a deed, in consideration of natural love and affection, 
by which he conveyed to each of his two daughters a female slave, re- 
serving the use of the slaves to himself for life, and if his wife survived, to 
her use for life, then to his daughters forever, which deed was duly re- 
corded and delivered. Held, that the deed vested a title to the slaves in 
the daughters from its date, and that in the absence of proof to the con- 
trary, the legal intendment was, that it was an advancement. Wilks’s 
adm’r v. Greer et al. 437 

2. A purchase by a parent in the name of his child is prima _facie an advance- 
ment, subject to be rebutted by evidence manifesting a different intention, 
which evidence may consist of the cotemporaneous acts, and declarations, 
ofa parent. Budler v. M. Ins. Co. et al. 777 

3. A father subscribed for shares of stock in the name of several persons, 
and among the rest of his daughter, and executed his note, and a mort- 
gaze for the payment of the money for the stock, in a short time, and be- 
fore the payments. were due, the notes and mortgage were cancelled, and 
a firm, of which the father was a member, became bound for the instal- 
ments, and afterwards paid them. Held, first, that the mere subscription 
in the name of the daughter, did not invest her with a title to the stock, 
and that the subsequent assumption of the debt, and payment by the firm, 
with the father’s assent, repelled the presumption that it was intended as 
an advancement to the daughter. Second, that the daughter was a mere 
trustee of the firm, which was the owner of the stock. Third, that an as- 
signment of the stock by the guardian of the daughter, was a void act. 
Fourth, that the daughter had no such interest in the stock, as would pass 
to the assignee of her husband, he having become a bankrupt. Ib. 777 


AMENDMENT. 


1, An amended return of the sheriff, upon an execution, that the property 
levied upon, had been claimed by a third person, by affidavit, and bond 
given to try the right, entered upon the execution, before any proceedings 
are commenced against the officer, has the same effect as evidence of the 
correctness of the facts returned, as if it had been entered in due time, as 
required bylaw. Leavitt v, Smith, , 279 


APPEALS AND CERTIORARI. 
1. To authorize a judgment of non pros, in a case carried by appeal from a 
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APPEALS AND CERTIORARI—continvuep. 





justice’s court, it should appear, that the notice of the appeal, required by 
the statute, has been served, or that the judgment was rendered at a term 
subsequent to the term, to which the appeal is taken. Wyatt v. Avery, 586 


ASSUMPSIT. 


1. G being indebted to May, in the sum of $4,000, and to Mason in the sum 
of $400, executed, and delivered to May, a deed of land and negroes ; 
which recites, that G being largely indebted to divers persons, to wit, to 
J. May in the sum of $4,000, to Mason in the sum of $400, and to seve- 
ral others, (naming them, and the amounts,) and being desirous to secure 
them, in consideration that May gives up and releases his debt for $4,000, 
and in consideration of said May assuming all, and every debt before 
named, owing by G to his creditors, and becoming liable to pay and sat- 
isfy them; and in consideration of one dollar, &c. The deed then pro- 
ceeds to convey a tract of land, and a number of slaves, &c. in fee to 
May. Anaction of assumpsit being brought to recover the debt due to 
Mason: Held, that a recovery could be had in assumpsit by Mason v, 
May.—Couuer, C. J., dissenting. Huckabee v. May, 263 

2. Where one is the agent of another to collect two promissory notes, and 
disposes of them to his own use, one in the purchase of land, and the other 
of personal property, the land, and other property, may be regarded in his 
hands as money, and assumpsit maintained for it. Strickland et al. v. 
Burns, 511 


ARBITRATION AND AWARD. 


1. When a settlement was based upon an arbitration in writing, evidence 
cannot be given of the terms of the settlement, without producing the a- 
ward. Smith v. McGehee, 404 


ATTACHMENT. 


1, The omission of the sheriffto return an ancillary attachment which he had 
levied, until after the judgment was obtamed, will not affect the lien of 
the plaintiff in attachment, he not being privy to, or consenting to the act 
of the sheriff. The return, when made, relates back to the time of the 
levy. Reed v. Perkins & Hopkins, 231 

2. That a debtor “ was about to dispose of his property fraudulently, to avoid 
the payment of the debt,” does not authorize the creditor to sue out an 
original attachment, commanding its seizure. Reynolds & Elston v. Cul- 

- breath, 581 


3. When a sheriff is sued for failing to return an attachment, it is no de- 
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ATTACHMENT—continvueEp. 


fence that the property levied on was not subject to the attachment, there- 
fore, a plea setting up this as a bar is bad. Governor, use, &c. v. Baker 


et al. 652 
4. It is no bar to such an action that the debt for which the attachment is- 
sued, hasbeen paid. Ib. 652 


5. A sheriff sued for failing to return an attachment, may show, that by a 
mortgage and sale of the slaves levied on, previous to their seizure, the 
defendant had parted with his interest ; not to excuse the default of the 
sheriff, but to reduce the damages. Ib, 652 


ATTORNEY AT LAW. 


1. The receipt of an attorney at law, acknowledging that he had received 
certain securities for the payment of money, which he was to sue for in the 
United States circuit court, collect, and account for, is prima facie evi- 
dence of the genuineness, and justness, of the securities described in the 
receipt. Hair v. Glover, 500 

2. An attorney at law of a party in obtaining a judgment, may act as com- 
missioner in taking a deposition for his client, to be used in a claim suit 
growing out of the judgment, he not being the attorney in the claim suit, 
and it not being shown that he has any interest in the event of the suit.— 


Taylor v. The B. Bank at Huntsville, 633 
3. An attorney at law, who is to receive a certain fee, is a competent witness 

for his client. Morrow & Nelson v. Parkman and Weaver, 769 
BAIL. 


1. A judicial officer, clothed with the power to admit to bail persons charged 
with criminal offences, cannot delegate the power to another. Butler et 
als. v. Foster, 323 

2. A judicial officer, authorized to receive bail for the appearance of persons 
charged with criminal offences, cannot receive from the accused, a sum of 
money in lieu of, or as substitute for bail ; and if so paid in, neither the 
State or the county has any claim to it. Jb. 323 


BAILMENT. 


i. It is not necessary, to constitute one a common carrier, that a stipulation 
should be entered into as to the amount of freight to be paid. But unless 
a right to compensation exists, the common law liability of a common car- 
fier is not created, though there may be the responsibility of a mandatory 
incurred. Knox v. Rives, Battle & Co. 249 














BANK. 


1. A note discounted by the bank, carries interest at the rate of eight per 
cent, per annum after its maturity. Kitchen et al. v. B. Bank Mobile, 233 
2. An agreement entered into by the bank, to receive payment by instalments 
of 20 per cent. annually, but without consideration, has no effect upon the 
rate of interest, which by law the note bears after maturity. 1b. 233 


BANKRUPT, AND ASSIGNEE OF. 


1. P C executed several notes payable to S, guardian of Mary H, with RC 
as his surety. RC married the ward, and became, and was declared a 
bankrupt. Suit being instituted on the notes against P C, by the assignee 
in bankruptcy of R C—Held, that as it did not appear that the notes ever 
passed from the guardian to the bankrupt, or that he had ever come toa 
final settlement with the guardian, or how the accounts stood between the 
guardian and his ward, as the ward herself could not have sued at law 
upon the notes, nosuch right passed to the assignee in bankruptcy of her 
husband. Chilton v. Cabiness, 447 


BILLS OF EXCHANGE AND PROMISSORY NOTES. 


1. An innocent holder of a security won at gaming, cannot recover of the 
indorser who lost it, though the indorsement was made before the security 
was lost, unless he was induced to take it, by the representations of the 
indorser. Ivey v. Nicks, 564 

2. N being indebted to Y, who had departed this life, executed his note for 
the amount to L, who was about to administer on the estate of Y, L pro- 
mising to execute a receipt for the money as administrator, after his qual- 
ification as such. He became the administrator of Y, and afterwards 
brought suit against N onthe note. Held, that as he could give a valid 
receipt for the money, there was a sufficient consideration for the note, 
and no demand having been made of the receipt, there was no failure of 
the consideration. Nelson v. Lovejoy, 568 

3. One co-maker of a note, not sued, who is a surety for the other, is an in- 
competent witness for the plaintiff, in a suit upon the note. The case is 
not varied by the fact, that he was the agent of the principal debtor in 
signing his name. McCall v. Sinclair, 764 

See Construction, 2. 


BONDS, OFFICIAL. 


1. When, on the application of the sureties of an administrator, new sureties 
are substituted, and no alteration is made in the condition of the. substi- 


~ 











846 INDEX. 





BONDS, OFFICIAL—continvep. 


tuted bond, or any order made in respect to the extent of the discharge of 
the sureties in the original bond, if the administrator, on a settlement ma- 
ny years afterwards, is in default, it cannot be assumed that the sureties 
in the first bond are liable, but it must be intended, the administrator per- 
formed his duty until the contrary is shown; and in the absence of such 
proof, the sureties in the renewed bond are responsible. Phillips & Hud- 
son v. Brazeal, 746 

See Clerks and Registers, 1, 2, 3. 

See Execution, Property exempt from, 1. 


CARRIERS. 


1, It is not necessary, to constitute one a common carrier, that a stipulation 
should be entered into as to the amount of freight to be paid. But unless 
a right to compensation exists, the common law liability of a common car- 
rier is not created, though there may be the responsibility of a mandatory 
incurred. Knor v. Rives, Battle & Co. » 249 
2. The proof was, that although it was the uniform custom of steamboats to 
carry cash letters, no charge was made for such service, unless a receipt 
was demanded by the shipper, when a charge of one fourth of one per 
cent. was made upon the amount of the bills: Held, that it was not im- 
proper for the court to leave to the jury, the question of fact, whether cash 
letters belonged to that class, or character of goods, which the boat un- 
dertook to carry for hire. Jb. 249 


CHANCERY. 


1. When a purchassr of land has stipulated for a good title, on the payment 
of the purchase money, which title was in the heirs of a third person, who 
were non-residents, and when the parties to a bond indemnifying him a- 
gainst a mortgage upon the land, were also non-residents, and showu, 
one to be insolvent, and the other not proving his ability to respond in 
damages, a court of chancery will afford relief. Griggs v. Woodruff et 
al, 9 

2. The lien created by the statute, is not restricted to cases where the party 
for whom the building was erected, owned the legal title to the land; but 
extends to any interest which the party could pass by mortgage, Mon- 
tandon & Co. v. Deas, 33 

3. A decree may be rendered upon the testimony of a co-defendant, if his in- 
terest is precisely balanced between the parties to the suit, although he is 

_ an indispensable party to the bill. Jb. 33 
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4. To enable two to file a bill as co-complainants, both must have an inter- 
est, and both be entitled to relief. Wilkins & Wilkins v. Judge & Dunk- 
lin, 135 

5. A court of equity will not entertain a bill filed by two persons as com- 
plainants, to rescind a contract on the ground of fraud, the question of 
fraud having been decided berween the defendants, and one of the com- 
plainants in a court of law, having jurisdiction of the matter. Ib. 185 

6. A surety who discharges a judgment rendered against him and his prin- 
cipal, is a simple contract creditor of the principal, and unless aided by 
the act of 5th February, 1846, cannot go into chancery to subject to the 
satisfaction of his demand, real estate, which he alledges the principal 
fraudulently conveyed, notwithstanding the principal debtor has removed 
to another state. Sanders & McLaughlin v. Watson et al. 198 

7. The company having the right to proceed, and construct, and use the road 
threats of personal violence to the agents of the company, if they attempt 
the construction of the road, will not give chancery jurisdiction to inter- 
fere by injunction, to restrain the former proprietor of the land, from, ob- 
structing by violence, the construction and use of the road. Montgomery 
and W.P. R. R. Co. v. Walton, 207 

8. When an estate is in process of settlement in the orphans’ court, a court 
of chancery will not take jurisdiction, and distribute the estate, upon a 
bill filed for an entirely different purpose. Scott, &c. v. Abercrombie, 270 

9. When a cause is transferred from the orphans’ to the chancery court, the 
chancellor takes it in the condition in which he finds it, applies to it the 
law applicable to the settlement in tha orphans’ court, but proceeds ac- 
cording tothe practice of his own court. Hall, adm’r, v. The Heirs of 
Wilson, 295 

10. When complainants claim as heirs at law, if their title is put in issue, no 
decree can be rendered but on proof of the fact. It does not vary the 
case that they commenced proceedings in the orphans’ court, which was 
afterwards transferred to the chancery court, it not appearing from the re- 
cord, that any such proof was there made. The fact that the orphans’ 
court, upon the failure of the administrator to appear, stated an account 
against him iu his absence, is not evidence of a waiver on his part to the 
proof being made. Jb. : 295 

11. It is not a sufficient excuse for not making a defence at law, so as to 
give chancery jurisdiction, that a creek, which had tobe crossed to get to 
the court house, was so swollen by rains, on the first day of the court, that 
it could not be crossed, and so continued for three days—it not being 

shown on what day the court adjourned, or when the judgment was ren- 
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dered ; and no effort having been made to get to the court house after the 
flood subsided. English and others v. Savage and others, 342 
12. A bill will not lie against an administrator, as such, for title to a tract of 
land sold by his intestate, and for which he executed his bond for title.— 
Porter v. Worthington, 584 
13. The omission of an owner of real estate, to apply to a court of chancery, 
and enjoin a sale of the property, will not impair his legal rights. Dyer 
v. The B. Bank at Mobile, 622 
14. An allegation in a bill, that the complainant is the bona fide holder, and 
transferee of a note, and that the same is unpaid, is, in connection with a 
copy of the note, exhibited, a sufficient allegation of title. Owen v. Moore 
§ Dobbins, 640 
15. When a deed, by the mistake of the scrivener, fails to indicate the true in- 
tention and meaning of the donor, the parties may reform the deed, by the 
execution of another, and a court of chancery will give effect to the last 
deed. Lavender et al. v. Lee, 688 
16. In such a case, if a creditor of the trustee causes the slaves to be sold, 
chancery has jurisdiction to prevent the trust, in favor of the wife and 
children from being defeated. Darean, J., dissenting. Ib. 688 
17. The silence of a defendant, in respect to an allegation of the bill, will not 
be considered an admission of the fact, unless the fact is alledged to be 
within his knowledge. Lyon v. Bolling et al. 754 
See Construction, 3. 


See Lien, 12. 
CLERKS AND REGISTERS IN CHANCERY AND THEIR DUTIES. 


1. If a clerk, or register, issue a writ of error with supersedeas, without tak- 
ing from the defendant in the judgment a bond according to law, with 
two or more sufficient sureties, he will be liable on his official bond, to any 
one injured, Governor, use, &c. v. Wiley, et al. 172 

2. When the register issues an injunction, it should appear upon the face of 
the process, either by a recital of the fact, or by necessary inference, that 
it issued upon proper authority. If an injunction is wanting in this par- 
ticular, itis nugatory, and obedience to it cannot be coerced. Ib. 172 

3. Where process is inoperative as an injunction, the sureties of the register 
are not liable for any action had upon such process, upon the official bond 
of their principal. 1b. 173 , 


COMPROMISE. 


1. A compromise, by which one pays a sum of money to another, as an in- 
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ducement to'relinquish the possession of real estate, does not indicate a 
want of title, where no adverse title is shown. Dyer v. The B. Bank at 
Mobile, 622 


CONFUSION OF GOODS. 


1, The right of one to corn in a crib, is not divested, or impaired, by another 
person mixing his corn with it. Sims v. Glazener, 695 


CONSIDERATION. 


1. An agreement entered into by the bank, to receive payment by instalments 
of 20 per cent. annually, but without consideration, has no effect upon the 
rate of interest, which by law the note bears after maturity. Kitchen et al; 
v. B. Bank Mobile, 233 

2. N being indebted to Y, who had departed this life, executed his note for 
the amount to L, who was about to administer on the estate of Y, L pro- 
mising to execute a receipt for the money as administrator, after his qual- 
ification as such. He became the administrator of Y, and afterwards 
brought suit against N onthe note. Held, that as he could give a valid 
receipt for the money, there was a sufficient consideration for the ‘note, 
and no demand having been made of the receipt, there was no failure of 
the consideration. Nelson v. Lovejoy, 568 

a 


CONSTITUTIONAL LAW. 


1. The act of February, 1846, taxing the slaves of non-residents higher than 
those of resident citizens, is contrary to the constitution of the United 
States, and void forthe excess. Wiley v. Parmer, 627 

2. Whether the legislature cannot pass a law discriminating between resi- 
dent and non-resident owners of slaves, when the object is not taxation, 
but a regulation of internal police, quere. Ib. 627 


CONSTRUCTION. 


1. An instrument in these words, “Having this day sold Elam Phillips a 
certain lot on Government street, for $600, and not being able at present 
to procure a release of dower, from C. B. Stephen’s wife, or my own, I do 
hereby agree to procure their release within nine months, or forfeit the 
amount of his note, which will be due in five years from the 17th April 
last,” is not a premise to pay the amount of the note refered to in the con- 
tract, but is a forfeiture of his right to collect it, if he does not procure the 


107 
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relinquishment of dower, by the time stated in the contract. Phillips v. 
Longstreth, 337 
2. A note of the following tenor—“ Received of R. B. P., six hundred and 
fourteen dollars ninety cents, which [ am to account for. 4th December, 
1843. Signed, William Cleaver,”—indicates an absolute indebtedness. 
on which a suit may be instituted, without a previous demand. Cleaver v. 
Patterson, 387 
3. A deed conveying a slave, to the children of Joseph Gill and Nancy Gill, 
(describing the children by name,) “ which said negro girl, and her in- 
crease, if any, at, and after his, the said Gill’s death, and of his said wife 
Nancy, the above negro, and increase, if any, to be equally divided among 
the whole of the above named children, with the increase of the said 
Nancy’s heirs, with the said Joseph; and I warrant, &c. the aforesaid ne- 
gro girl Phebe, to the said described heirs of Joseph Gill, and their heirs 
forever,” &c.; gives to the father and mother a life estate in the slaves, 
with remainder at their death to the children; and the father having sold 
the slave, a court of chancery will entertain a bill, and require the pur- 
chaser to give security to protect the interests of those in remainder.— 
Gill et al. v. Tittle, 528 
See Advancement, 1. 
See Contract, 2. 


CONTEMPT. . 


1. A witness summoned before the grand jury, to give evidence of any gam- 
bling in violation of the laws of the State, who declines to answer, may be 
proceeded against by indictment, but cannot be fined for a contempt.— 
The State v. Blocker, 1 450 


CONTRACT AND AGREEMENT. 


1. A false representation of the lines of a tract of land, by which 160 ac res 
of rich land were represented as belonging to the tract, which did not, is 
a sufficient ground for the rescission of the contract, the party making the 
representation, knowing at the time where in fact the line was. Griggs 
v. Woodruff et al. 9 

2. C having sued E, and issued an ‘attachment, N became the surety of E, 
in,a repleyy bond for the delivery of slaves, which was returned forfeited, 
and an execution issued thereon against him, and his principal. N then 
agreed with an agent of C, that he would pay $700, if he would give him 
a discharge from the debt, and damages, but refused to pay the coets. 
The proposition was accepted, the money paid, and the execution indorsed 














. o 


INDEX. 851 





CONTRACT AND AGREEMENT—conrtinvuep. 


satisfied as to the debt and damages. After this, the costs were paid, but 
by whom, did not appear. Subsequently N by motion procured the re- 
plevin bond, and the execution which issued upon it, to be quashed, and 
then brought assumpsit against C, to recover the money paid on the exe- 
cution. Held, first, that by the agreement entered into by N and C, N 
was discharged from the payment of the costs, but not E. Second, that 
notwithstanding the bond and execution were quashed, N could not re- 
cover back the money paid upon the compromise, if the contract was kept 
by C; otherwise, if the contract was violated by him, by coercing the costs 
from N. Nabors v. Camp, 460 
See Action, 1. 


COSTS, AND SECURITY FOR. 


1, A judgment on motion cannot be rendered against the beneficial plaintiff 
for costs, unless he appears upon the record as the party really interested 
in the prosecution of the suit. Griffin v. Smith, 571 


CORONER. 


1, The coroner is not liable to an action, for not executing a writ of execu- 
tion delivered to him, addressed “to any sheriff of the State of Alabama.” 
The Governor, &§c. v. Lindsay, Adm’r, 658 


CORPORATIONS. 


1. When a chartered company, authorized to condemn land for the purpose 
of a rail road, has pursued the course prescribed by the statue to obtain 
the right of way, the right of the company is perfect to the road, though 
the proprietor of the land obstinately refuses to accept the money awarded 
by the jury. Montgomery and W. P. R. R. Co. v. Walton, 207 

2. The company having the right to proceed, and construct and use the 
road, threats of personal violence to the agents of the company, if they 
attempt the construction of the road, will not give chancery jurisdiction to 
interfere by injunction, to restrain the former proprietor of the land, from 
obstructing by violence, the construction and use of the road. Ib, 207 

3. Where a city corporation has power by its charter, to pass laws for the en- 
forcement of quiet and good order within the limits of the corporation, and 
passes an ordinance, imposing a fine for an assault and battery within its 
limits, it is to be considered as a mere regulation of police, and does not 
interfere with the right bf the State, to punish the offender, for a breach of 
the criminal law of the State. A judgment, and conviction therefore, in a 
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court of the State, is no bar to a proceeding before the corporation court, 
forthe violation of its police regulations. Mayor and Aldermen, &c. v. 
Allaire, 400 


COURT, CHARGE OF. 


1. It is sufficiently precise to charge the jury, that if the persons refused by 
the sheriff, “ were solvent, and responsible for the penalty of the bond,” 
the sheriff is liable to the party aggrieved. Chenault v. Walker, 151 

2. It is error for the court to direct the jury, that the slaves mortgaged, shall 
be estimated at the amount of the mortgaged debt due atthe time. Mor- 
rison v. Judge et al. 182 

3. The proof was, that although it was the uniform custom of steamboats to 
carry cash letters, no charge was made for such service, unless a receipt 
was demanded by the shipper, when a charge of one fourth of one per 
cent. was made upon the amount of the bills: Held, that it was not im- 
improper for the court to leave to the jury, the question of fact, whether cash 
letters belonged to that class, or character of goods, which the boat un_ 
dertook to carry for hire. Knor v. Rives Battle & Co. 249 

4, A charge is erroneous, which withdraws from the consideration of the 
jury, facts material to the plaintiff’s right to recover, and places it on 
grounds wholly independent of these facts. Nabors v. Camp, 460 

5. It is not error for the court to refuse to charge the jury, that ifthey found 
certain facts to be true, a witness was incompetent, and his testimony 
should be rejected. Boyd v. Mclvor, 593 

6. When lessees of rented premises hold over after the expiration of the time 
for which the premises were rented, the law implies a promise to pay at 
the same rate at which the tenant held the year previous; and a charge 
by the court, that the jury might infer that the tenant intended to hold for 
another year at the same rate, is erroneous. .4mes v. Schuesler & Don- 
nell, , 600 


COURT, CIRCUIT. 


1, When a cause is reversed and remanded, thc inferior court cannot re-ex- 
amine an assignment of errors, on which it had previously passed, and 
which had been reviewed, and adjudged insufficient by the supreme court 
Adams and Knapp v. Horsefield, 223 

2. If the circuit court, on a cause being remanded, refuse to permit addi- 
tional errors to be assigned, such a refusal being discretionary, cannot be 
‘assigned for error in this court, and if no such motion is made, there is no 
cause shown for issuing a mandamus to the inferior court. 1b. 223 
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COURT, SUPREME. 


i. The determination of the supreme court, on errors assigned, is the law of 
the case, binding alike on the supreme, and inferior court. Adams and 
Knapp v. Horsefield, 223 


CRIMINAL CASES, AND PROCEEDINGS IN. 


1. To render one liable tc an indictment for retailing spiritous liquors, in 
quantities not less than a quart, and permitting the same to be drunk on 
his premises. the liquor must be drunk in some place, over which he has 
the legal right to exercise authority, or control. Downman v. The State, 

242 

2. Betting at the game of billiards, or pool, is not an indictable offence, at 
least since the passage of the revenue law of March, 1848. The State v. 
Mosely, 390 

3. No recovery, or conviction, can be had on a penal statute, after its re- 
peal, unless there is a special clause in the repealing statute, allowing it, 

. although the indictment was found previous to the repealing act. The 
State v. Allaire, 435 

4. Since the passage of the act of March, 1848, “to provide for the assess- 
ment and collection of taxes,” a pool table may be exibited under a li- 
cense, and those who bet at it are not punishable under the 12th section 
of the 6th chapter of the penal code, though the indictment was found 
previous to the passage of the act first mentioned. Ib. 435 

5. A witness summoned before the grand jury, to give evidence of any gam- 
bling in violation of the laws of the State, who declines to answer, may be 
proceeded against by indictment, but cannot be fined for a contempt. T'he 
State v. Blocker, 450 

6. Two slaves having been stolen, or inveigled, in the State of Florida, and 
found in this State in the possession of the prisoner, who proved that he 
had obtained them from one Smith, by a sale, or what purported to be a 
sale, from Smith to him: Held, that he could not be convicted on an in- 
dictment for stealing the slaves, without proof that they were stolen by 
him in Florida, and were brought by him intothis State. The State v. 
Adams, ® 486 

7. Upon an indictment for living in adultery, the confessions of the party, of 

a previous marriage, are admissible to prove the fact of the marriage.— 
Cameron and Cooper v. The State, 546 

8. It being proved that one charged with living in onitini’ four or five years 
before was living with a man, whom she admitted to be her husband, who 
since that time has removed, and has not since been heard of: Held, that 
the onus of proving he was dead, rested upon her. Ib. 546 

9. Upon a trial upon an indictment for adultery, the witnesses must depose 
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CRIMINAL CASES, AND PROCEEDINGS IN—continvep. 


to facts, and cannot give an opinion as to the guilt of the parties charged. 
Db. 546 
10. An offer to bribe a justice of the peace, corruptly to decide a cause not 
then pending, but afterwards to be instituted before h :», the bribe not 
being accepted, or the suit instituted, thoughindictable at common law, is 
not punishable by confinement in the penitentiary, under the statute of 
this State. Barefield v. The State, 603 
11. A married man, who visits, and remains with his paramour, one night in 
every week, for seven months, at her residence, a half mile from his own 
house, is guilty of the offence of living in adultery, within the meaning of 
the statute. Collins v. T'he State, 608 
See Corporations, 3. 
See Sampling Cotton, 1, 2. 


CUSTOM OR USAGE. dj 


1. The plaintiff having proved, that a steamboat of the defendants’ was en- 
gaged in carrying goods and merchandize generally for hire, and the ge- 
neral custom of boats engaged in similar business with that of the defend- 
ants: Held, that it was admissible for the defendants to explain the usage, 
by showing, that no freight, or compensation was ever charged, or allowed 
upon remittances of money, unless some evidence was given by the boat 
of its receipt, in which event only a charge was made. Knor v. Rives, 
Battle & Co. e 249 


DAMAGES. 


1, It is not permissible, in an action of trespass for taking corn, for the plain- 
tiff to prove, for the purpose of enhancing the damages, that in conse- 
quence of the trespass, he was compelled to work as a day laborer to pro- 
cure other corn. Sims v. Glazener, 695 


DEBTOR. AND CREDITOR. 


1. Admissions of indebtedness, made by a debtor in a deed of trust, to secure 
the creditor, are evidence of the fact of indebtedness, against one, who 
‘was not at that time a creditor of the grantor. Dubose v. Young and Mc- 
Dowell, : 139 

2. The fact, that a creditor obtained a judgment against his debtor, on the 
second Monday of November, 1838, is not proof that the debt on which 
the judgment was founded, existed on the 3d October, 1838. Ib. 139 

3. A voluntary conveyance of land by a father to a child, he being indebted 
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DEBTOR AND CREDITOR—continvueEp. 


at the time, is void as against existing creditors, and may be sold by exe- 
cution at law against the father, notwithstanding the child, previous to the 
conveyance, had made improvements upon the land. High et al. v. 
Nelms, 350 

4. The declaration of a party in possession of personal property, that{t is 
not his, but belongs to his father, is competent testimony for the father, 
against a creditor of the son. Beall v. Ledlow, 523 

5. An administratrix, and co-distributee of an estate, having wasted, and 
misapplied a considerable portion of the assets, conveyed by deed, all her 
right, title, and interest in the estate, to her children, and co-distributees. 
A judgment creditor of the administratrix, filed his bill for an account and 
settlement of the estate, and praying that the deed be set aside, and the 
share of the administratrix in the estate be subjected to the payment of 
his judgment. Held, that int» absence of fraud, the co-distributees, had 
under the deed, a prior lien on." 1e share of the administratrix as distribu- 
tee, to the lien of the creditor. Brown v. Lang, adm’z, 719 

6. A father may permit his child to leave the parental homestead, and labor 
for his own benefit, and thereby relinquishes all claim to his earnings ; the 
creditors of the father cannot therefore subject them to the payment of 
their demands. Lyyonv. Bolling et al. 754 
See Evidence, 25. 


DEEDS AND BONDS. 


1, Proof that a deed was duly executed, includes the fact of delivery, the 
deed conveying the slaves to one in trust, and he may maintain an action 
for their recovery, against a wrong doer. Puryear and Wallace v. Beard, 


trustee, 121 
See Pleading, 2, 3, 4. 


DEEDS, AND REGISTRY OF. 


1. The act of 1823, requiring a mortgage on property which may be removed 
to this State from another State, to be recorded within twelve months, 
makes such property, if the incumbrance is not recorded, liable to the 
debts of the person in possession, but is silent as to purchasers; a purcha- 
ser therefore, though without notice of the mortgage, is not within the in- 
fluence of the statute, if the mortgage was valid in the State where it was 
executed. Beall and Beall v. Williamson, 55 

2, An indorsement on a deed, that it was proved before R. Strange, who 
styles himself one of the judges of the superior courts of law and equity, 
in and for the State aforesaid, does not show that the deed was recorded 
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DEEDS, AND REGISTRY OF—continvep. ; 


according to the law of North Carolina, there being no proof in the court 
below, of the law of North Carolina, of the manner in which deeds may be 
proved for registration. Puryear and Wallace v. Beard, trustee, 121 
3. The registration of the sheriff’s deed, is notice to the subsequent purcha- 
str. Reed v. Smith, 380 


DEEDS OF TRUST. 


1. The fact that one in failing circumstances, engages with others in a busi- 
ness requiring money and credit, and executes a deed of irust for the per- 
formance of his engagements, does not indicate mala fides, on the part of 
those he thus engages with, though they are aware of his embarrassed 
condition. Dubose v. Young and McDowell, 139 

2. The assent of a creditor will be presumed to a deed of trust, which is be- 
neficial to him, and which does not delay him in the collection of his debt, 
and this assent will be sufficient to uphold the assignment for his benefit, 
though other creditors refuse to participate in the Jeed. Mauldin, Mon- 
tague & Co. v. Armistead, ex’r, 702 

3. A growing crop may be conveyed in trust for the payment of a debt, and 
when severed from the soil, the legal title vests in thetrustee. Ib. 702 

4. A, by deed conveyed to S, a crop of cotton planted, and to be planted in 
1842, in trust to pay certain debts. The crop being gathered, was sent 
by S, to M, M & Co., factors in Mobile, for sale. Held, that the factors 
could not assert a lien upon the proceeds of the crop, upon the ground, 
that A, the grantor, was indebted to them, on demands existing, previous 
to the execution of the deed, or set off, in a suit by S, against them to re- 
cover the proceeds, the proportion which as creditors of A, they may be 
entitled to under the deed. Also, that the doctrine of recoupment does 
not apply in such a case. Ib. 702 


DELIVERY. 


1. A declaration by one to a slave, who had previously been in the habit of 
managing a boat belonging to his master, “Jim, there’s your boat,” a- 
mounts to a mere designation, or pointing out of the boat to the slave, and 
disconnected from other facts, did not amount to a delivery of the boat to 
the slave. Whether it was a delivery, or not, was a question of fact for 
the jury. The Governor v. Daily, 469 


DEMURRER. 


1. A demurrer to a plea to a scire facias, will reach the sci. fa. if that is de- 
fective. Ogden & Ellison et al. v. Smith and Raymond, 428 
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2. A general demurrer to the declaration, is a plea to the merits. Governor 
v. Lindsay, adm’r, 658 
See Execution, prop. exempt from, 1. 


DETINUE. 


1. A sheriff who levies a fi. fa. on personal property, may be sued in detinue 
by one who claims a legal right to it, and the action may be prosecuted 
in the ordinary mode, or under the statute. Governor v. Gibson, 326 


DOWER. 


1. The widow is entitled to the mansion in which her husband resided next 
preceding his death, and the plantation thereunto belonging, until her 
dower is assigned her; and may recover the rent from one whom she per- 
mitted to enter, and rent out the premises. Inge v. Murphy, 289 

2. In a bill filed to obtain dower, the answer, when responsive to the bill, 
will prevail, unless countervailed by proof, as in any other case. Ed- 
mondson v. Montague, 370 

3. One who does not derive title by conveyance, directly or indirectly, from 
the husband of the demandant, or his heirs, is not estopped from denying 
the seizin of the husband. Jb. 371 

4. One in possession of lands, and against whom dower is asserted by the 
widow, is not estopped from showing, that the equity of the husband was 
imperfect because a bond for title to the lands which was once held by 
the husband, has come to his possession. Jb. 371 

5. An equity is perfect when full payment has been made. The widow is 
not dowable of an imperfect equity. Whether she is dowable of a per- 
fect equitable title, which the husband has transferred for a fair conside- 
ration, quere? Ib. 371 


EJECTMENT AND TRESPASS TO TRY TITLE. 


1. The statute abolishing the fictitious proceeding in ejectment applies on- 
ly to those cases in which ejectment was previously the proper remedy, 
and was not intended as a substitute for the common law writ of right.— 
Henry et als. v. Thorpe et als. 103 


ELECTION. 


1. To authorize the court to compel an election, when suits at law, and in 
chancery, have been instituted for the same cause of action, the plaintiff 
at law, and in equity, must be the same person; consequently, an election 


108 
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will not be ordered, when one party has proceeded in the orphans’ court 
for a partition of lands, and obtained a decree for partition, and the other 
is proceeding in chancery for the same object, although the latter is pro- 
secuting a writ of error to the supreme court, from the decision of the or- 
phans’ court. Sterns and wife Ex parte, 597 
2. Where a court of law, requires a suitor before it, to elect whether he will 
proceed at law, or dismiss a suit he has instituted in equity, having the 
same object, and the election is made to dismiss the suit at law, error will 
lie. Otherwise, if the election had been to dismiss the bill in chancery, 
as the order would have no effect in the court of chaticery. Kemp and 
Buckey v. Coxe, garnishee, 614 


ERROR. 


1. When an error is shown upon the record, to authorize the appellate court 
to disregard it, it must be clearly shown, that it could not by possibility 
prejudice the party complaining of it. Morrison v. Judge et al. 182 

2. It is incumbent on a party, when he assigns errors, to see that the record 
is in the condition in which he is entitled to have it; if he proceeds upon 
an imperfect transcript, and the judgment of the court is against him, he 
cannot, as a matter of right, claim a certiorari to the inferior tribunal.— 
Adams and Knapp v. Horsefield, 223 

3. If the circuit court, on a cause being remanded, refuse to permit addi- 
tional errors to be assigned, such a refusal being discretionary, cannot be 
assigned for error in this court, and if no such motion is made, there is no 
cause shown for issuing a mandamus to the inferior court. Adams and 
Knapp v. Horsefield, 223 

4, The revocation by the county court, of a license which had previously is- 
sued, is not a matter which can be inquired of by writ of error. Wheth- 
er, if the action of the court was erroneous, it might not be controlled by 
mandamus—quere. Exparte Tobias Berg, 516 

5. The permission given by the court, to the solicitor, to enter a nolle prose- 
qui, and to prefer a new indictment, corresponding with the facts consti- 
tuting the alledged offence, is not such a judgment, as a writ of error will 
lie from. Willingham v. The State, 539 

6. The statute prohibiting the prosecution of a writ of error, after three years 
from the rendition of a final judgment, applies to final decrees of the or- 
phans’ court. Bohannan v. Watts and Watts, Ex’rs, 574 

7. Where a court of law, requires a suitor before it, to elect whether he will 
proceed at law, or dismiss a suit he has instituted in equity, having the 
same object, and the election is made to dismiss the suit at law, error will 
lie. Otherwise, if the election had been to dismiss the bill in chancery, 
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as the order would have no effect in the court of chancery. Kemp & 
Buckey v. Coxe, garnishee, 614 
8, A surety to a bond for the trial of the right of property, may be rendered 
a competent witness for his principal, by the substitution of another 
surety; and the refusal of the court to permit this to be done, may be re- 
vised onerror. Taylor v. The Branck Bank at Huntsville, 633 
9. When it is admitted in this court, that a writ of error is prosecuted by a 
JSeme covert, alone, and her counsel object to join her husband with her in 
the writ, it must be dismissed. McPhail v. Mosely and Carson, 740 
10. It cannot be assigned for error, that the court rejected testimony, if after 
the rejection, and during the progress of the cause, permission is given to 
introduce it, which the party declines to avail himself of. Morrow & Nel- 
sony. Parkman and Weaver, 769 
11. A remark made by the judge trying the cause, that a charge which he 
gave in the terms required, was probably abstract, is rot assignable as 
error. Ib. 769 
12, When the record does not purport to set out all the evidence, no pre- 
sumption adverse to the correctness of the judgment can be indulged.— 
King v. Crocheron, 822 


ESTATES OF DECEASED PERSONS. 


1. The- fact that one is in possession of property,\belonging to the former 
husband of his wife, but which has not been divided, or distributed among 
the distributees, .many of whom are minors, does not subject it to the pay- 
ment of his individual debts. Johnson & Co. v. Spaight, 27 


ESTATES TAIL AND REMAINDER. 
See Marriage and Marriage Settlement, 2, 3, 4. 


ESTOPPEL. 


1. One in possession of lands, and against whom dower is asserted by the 
widow, is not estopped from showing, that the equity of the husband was 
imperfect because a bond for title to the lands which was once held by 
the husband, has come to his possession, Edmondson v. Montague, 371 

2. Estoppels must bind both parties, or they bind neither ; and when the de- 
fendant takes nothing by the husband’s deed, he is not estopped from show- 
ing the truth, in answer to the claim for dower. Jb, 371 

3, In equity, a party is not estopped by his acts, or admissions, except in ca- 
ses where, in good conscience and honest dealing, he should not be per- 
mitted to gainsay them. Jb. 371 
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ESTRAYS. 


1. One who receives an estray from another person who had taken it up, 
but who had not complied with the law in regard to estrays, by giving 
bond, &c., and works the animal, though a trespasser, is not liable to the 
statute penalty of $100. Butler v. Cook, 576 


EVIDENCE. 


1. An affidavit made ez parte, that an account is just and true, is not compe- 
tent testimony to prove the account, though the affidavit is made by the 
book-keeper of the plaintiff, and he has left this country and gone to Eu- 
rope. Brown, use, &c. v. Steele et al. Ex’rs, 63 

2. A letter written by a witness to another person, (not a party to the suit,) 
and his answer to it, may be looked to by the witness for the purpose of 
refreshing his memory as to the facts there stated; but the letters them- 
selves cannot be introduced as instruments of evidence. Rutherford’s 
adm’rs v. Br. Bank at Mobile, 93 

3. The fact, that a creditor obtained a judgment against his debtor, on the 
second Monday of November, 1838, is not proof that the debt on which 

‘the judgment was founded, existed on the 3d October, 1838. Dubose v. 
Young and McDowell, 139 

4. The admission of evidence which, whether relevant or not, cannot by 
possibility injure the party against whom it is admitted, furnishes no 
ground for the reversal of a judgment. Lasley v. Dye and Dye, 158 

5. To repel the inference arising from the subsequent possession of a donor 
of aslave, it is admissible to prove, that such possession was taken by the 
advice of the father of the donees, to show the quo animo. Ib. 158 

6. When a judgment is offered as proof of indebtedness, to invalidate a gift 
made by the defendant in the judgment, the party against whom it is of- 
fered, may adduce the entire record, to show to what effect the judgment 
and execution are entitled.. Ib. 158 

7. An amended return of the sheriff, upon an execution, that the property 
levied upon, had been claimed by a third person, by affidavit, and bond 
given to try the right, entered upon the execution, before any proceedings 
are commenced against the officer, has the same effect as evidence of the 
correctness of the facts returned, as if it had been entered in due time, as 
required bylaw. Leavitt v, Smith, 279 

8. When the evidence offered is relevant, and tends to establish the point in 
controversy, if its determination is left to the jury, this court will presume 
after verdict, that the evidence was sufficient. Leavitt v. Smith, 280 

9. Parol evidence is not admissible to prove, that the intention of the parties 
by the use of the terms, “the amount of his note,” was, that the maker 
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should forfeit and pay an amount equal to the face of the note. Phillips 
v. Longstreth, 337 
10. To prove the indebtedness of the grantor, at the time of the execution of 
the deed, his notes for the payment of money, due previous to that period, 
are admissible evidence. High et al. v. Nelms, 350 
11. It is competent to ask a witness, who professes to know the number of 
slaves, mules, &c. employed on a plantation, how much corn per month, it 
would require to supply the wants of the plantation. Rembert and Hale, 
adm’rs v. Brown, 360 
12. The object being,to impeach a note for fraud, because the maker was a 
man of imbecile intellect, impaired by long habits of intemperance, a wit- 
ness cannot be asked, whether he was a man of strong or weak intellect, but 
the facts showing the grade of his intellect, should be proved. Norcan a 
witness be permitted to state, that he was well acquainted with the party, 
and that such were his habits and mental incapacity, that he was very lia- 
able to be imposed on in any settlement he might undertake to make, es- 
pecially when under the influence of ardent spirits, which was almost al- 
ways thecase. Ib. 360 
13. A book of accounts kept by the plaintiff, who was the overseer of the de- 
fendant’s intestate, and in which he entered the receipts of money, and 
disbursements of the plantation, in which there were some figures made 
with a pencil, by the defendant’s intestate, was not evidence further than 
to establish the facts indicated by the pencil writing, and it was error to 
suffer the book, without explanation, to go to the jury as evidence. Jb. 360 
14, Itis not allowable to inquire of a witness, whether a person with whom 
the intestate was unacquainted, or in whom he did not have confidence, 
could, or could not, take advantage of him ina trade. Ib. 360 
15. The declarations of one, that he had sold his crop of cotton to the plain- 
tiff, made to the witness, who saw him delivering the cotton, are admissi- 
ble to prove the fact of the sale, though it might be insufficient to prove 
the title of the sellerto thecotton. Jb. 360 
16. A vendor of slaves, who sells without recourse against him for a defect 
of title, is a competent witness for his vendee. Mahone v. Yancey, 395 
17. A vendor of slaves with warranty of title, is a competent witness for a 
purchaser of the slaves from his vendee, it not being shown that the war- 
ranty of the first vendor covered the title by which the plaintiff sought a 
recovery. Whether a remote vendor of slaves, can by any proceeding, be 
charged on a warranty to his immediate vendee, the second vendee hav- 
ing purchased a mere quit claim, and having no right of action against his 
immediate vendor, quere. Ib. 395 
18. A letter promising to indemnify one for being surety for a third person, 
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is irrelevant testimony, in an action of assumpsit to recover of the promis- 
sor, upon the common counts, money paid as such surety. The action 
should have been upon the contract to indemnify. Smith v. McGehee, 404 
19. When a settlement was based upon an arbitration in writing, evidence 
cannot be given of the terms of the settlement, without producing the a- 
ward. Ib. 404 
20. An admission made during, or in consequence of a proposition to com- 
promise, is inadmissible against the party making it. But distinct facts, 
admitted by the propositton, or pending the negotiation, though connected 
with an offer to compromise, may be given in evidence against the party 
making them. Gibbs v. Wright, 465 
21. Where the plaintiffs sue jointly, proof of aliability from the defendant, to 
one plaintiff alone, will be rejected, as it does not support the cause of 
action disclosed in the declaration. Strickland et al. v. Burns, 511 
22. The declaration of a party in possession of personal property, that it is 
not his, but belongs to his father, is competent testimony for the father 
against a creditor of the son. Beall v. Ledlow, 523 
23. It is no objection to the competency of declarations made by a party to 
the suit, that they were made after the suit was commenced. 1b. 523 
24. An execution being levied on aslave as the property of L. L., was claim- 
ed by A. L., who proved a loan of the slave to L. L.,—Held, that the proof 
by A. L., that a house and lot on which L. L. resided, had been conveyed 
to him, A. L., was wholly irrelevant. Jb. 523 
25. A statement in writing, not under seal, or proved, or recorded, setting 
out the loan of a slave by A. L. to L. L., is not competent testimony in a 
controversy between A. L. and a creditor of L. L., without proof that the 
slave was delivered to L. L., simultaneously with the execution of the in- 
strument. Jb. 523 
26. Upon an indictment for living in adultery, the confessions of the party, of 
& previous marriage, are admissible to prove the fact of the marriage.— 
Cameron and Cooper v. The State, 546 
27. It being proved that one charged with living in adultery, four or five years 
before was living with a man, whom she admitted to be her husband, who 
since that time has removed, and has not since been heard of: Held, that 
the onus of proving he was dead, rested upon her. Jb. 546 
28. Upon a trial upon an indictment for adultery, the witnesses must depose 
to facts, and cannot give an opinion as to the guilt of the parties charged. 
bb. 546 
29. The proof of contradictory statements made by a witness, may affect his 
credit, but the statements thus made, are not evidence of the facts stated, 
especially when the person whose statements are thus offered, could not 
himself have been a witness. Gayle v. Bishop, 552 
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30. A letter written by the defendant to the plaintiff, denying the right of 
one to sign the note in suit, as his agent, but upon certain conditions, 
which were not complied with, is not evidence for any purpose. Jb, 552 

31. Declarations of persons in possession of property, can only be given in 

’ evidence, as a part of the res gestae, or in respect of their interest in the 
subject matter. Degraffenreid v. Thomas, 681 

32. When the competency of a fact as evidence, depends upon the existence 
of another fact, the court must determine it before permitting the testimo- 
ny to be introduced, and cannot permit the evidence to go to the jury, and 
devolve on them the duty of ascertaining the existence of the fact author- 
izing its introduction, at the same time the merits of the case is submitted 
to them. Whether, when the preliminary question presents an intricate 
state of facts, its determination may not be first left to the jury, Quere.— 


Ib. 681 
33. Opinions of a witness are not in general admissible, he must state facts - 
Jones v. Hatchet & Bro. 743 


34. It is admissible to prove. that the burning ot a warehouse was generally 
\ known in the town where it was situated, to bring home a knowledge of 
the fact, to one who had cotton destroyed by the fire, who lived within 
twenty or twenty-five miles of the place, and traded in it, and two months 
after the fire, executed his note for an advance on the cotton. Ib. 743 
35. When real estate held by a son, is attempted to be sold for the debts of 
the father, the declarations of the father, in the absence of the son, are 
not sufficient to establish, that the father paid for, and improved the pro- 
perty, in opposition to the explicit denial of the son in his answer. Zayon 
v. Bolling et al. 754 
36. Proof by a subscribing witness to a deed, “that the donor signed, sealed, 
and delivered the same, in his presence, or acknowledged he had done so 
at the time witness signed it, he could not tell which,” is sufficient to ad- 
mit the deed in evidence to the jury. Hale et al. v. Stone, 803 
37. Declarations of a donor at the time of the delivery of slaves, that they 
were delivered to the trustee pursuant to the provisions of a deed, are ad- 
missible as part of the res gestae. Ib. 803 
38. A slave was seen going from the house of the defendant in execution, 
towards the new ground of the claimant, with an axe on his shoulder, and 
in reply to a question, answered, “he was going to some new ground to 
work.” Held, that the declaration of the slave was incompetent to es- 


tablish tae fact, that he was in the employ of the claimant. Mauldin & 
Terrell v. Mitchell, 814 


See Attorney at Law, 1. 
See Fraud, 7, 8. 
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See Payment, 4. 
See Record and Judgment Roll, 1. 
See Right of Property, Trial of, 2, 4. 


EXECUTION, AND WRIT OF. 


1. A payment and satisfaction of an execution, by the sheriff, isa discharge 
of the judgment, and no execution can afterwards rigntfully issue upon it 
for his re-imbursement. Crutchfield v. Haynes, Houston, et al. 49 

2. The possession of personal property by the deputy of a sheriff, in virtue of 
a levy, is the possession of the sheriff. Easly v. Dye and Dye, 158 

3. A levy by an officer, is not conclusive record evidence of the defendant’s 
title, but raises a strong presumption against the officer, which he must 
repel by proof. The Governor v. Gibson, 327 

4. When a sheriff has indorsed a levy on property, which is afterwards taken 
from him by a writ, it is proper he should state the fact in his return ; but 
his omission to do so, will not preclude him from proving the fact by evi- 
dence aliunde. Ib. 327 

5. The return of a sheriff, or other officer, to an execution, made pursuant to 
law, is a part of the record of the court, and admissible as evidence in all 
cases, where the record itself could be used. Creagh v. Savage, 454 

6. A return made by the sheriff on an execution which issued in favor of 
the bank, “settled in bank,” may be set aside on motion, upon proof that 
the return is false, and the judgment unsatisfied, and leave given to issue 
another execution. McMichael et al. v. B. Bank at Montgomery, 496 

7. The statute authorizing a party who had sued out execution within a 
year and a day, which had been returned not satisfied, to sue out an alias 
at any time within ten years from the return of the original fi. fa , does not 
create a presumption of payment, and cast the burthen of proving it had 
not been paid on the plaintiff, in a proceeding to revive the judgment by 
sci. fa., or in an action of debt. Collins, Adm’r, v. Boyd, 505 

8. The omission by an indorsee, for nearly two years, to sue out an alias ex- 
ecution upon a judgment obtained by him against the maker, the sheriff 
having failed to return the original execution, in the absence of any ex- 
cuse for such neglect, discharges the indorser from liability. Bradford v. 
Bishop, 517 

9. Areturn of a sheriff to an execution, that he had levied on and sold cer- 
tain land to T, for $492, as the highest bidder, adding, “the purchaser 

failed to comply with his bid,” is not sufficient to charge the,sheriff, or his 
sureties, without the further proof, that he had conveyed the title to the 
purchaser. Kelly et al. v. The Governor, &c. 541 
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EXECUTION, AND WRIT OF—continuep. 


See Attachment, 1. 

See Evidence, 24. 

See Forthcoming bond, 1. . 
See Principal and Surety, 1. 
See Sheriffs, &c. 15. 


EXECUTIONS, PROPERTY EXEMPT FROM. 


1. A bond given to a constable, to induce him to sell a work- , exempt 
by law, from levy and sale by execution, and which had been claimed as 
such, by the defendant in execution, is illegal, and void; and when the 
illegality appears in the condition of the bond, advantage may be takenof 
it, by a demurrer to the declaration. Renfro v. Heard, 23 


EXECUTORS AND ADMINISTRATORS, AND THEIR SURETIES. 


1. An administrator who is guilty of wilful default, or gross negligence in 
the management of the estate, cannot be heard to complain that commis- 
sions have not been allowed him. Hall, adm’r, v. Heirs of Wilson, 295 

2. An administratrix ad colligendum, is not such a representative of the es- 
tate as to require a presentation of a claim against the estate, within eigh- 
teen months after the grant of letters to her. Erwin, adm’z, v. Br. B. at 
Mobile, 307 

3. A bill will not lie against an administrator, as such, for title to a tract of 
land sold by his intestate, and for which he executed his bond for title— 
Porter v. Worthington, 564 

4. When a testator dies in Virginia, and the will is there proved, and letters 
testamentary granted, by the proper tribunal, the executors so qualified, 
and appointed, are entitled to sue in the courts of this State, on recording 
their letters testamentary, as required by the act of 1821, in preference to 
one who has an ancillary grant of letters testamentary on the same will, 
in the State of Mississippi. A plea setting up these facts, is a good plea 
in bar to an action upon the ancillary grant. Quere, would it not be good, 
either in bar or in abatement. Harrison v. Mahorner, er’r, 829 
See Summary Proceedings, 1. 


EXPERTS. 


1. A physician cannot be permitted to express an opinion, that other physi- 
cians would probably-have treated a case, the symptoms of which are de- 
scribed to him, in a particular way, when at the same time he considers 
that such treatment would be improper. Mosely v. Wilkinson, 812 

109 
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FACTOR. 





1. A mere confidence, or expectation entertained by a factor, that a bill ac- 
cepted by him, will be paid out of the proceeds of a particular crop of cot- 
ton, will not take from the drawer of the bill, the right to make an adverse 
disposition of the crop, at least in a court of law. Mauldin, Montague & 
Co. v. Armistead, ex’r, 702 


FORTHCOMING BOND. 


1, When a levy is made in the county of Clarke, and a forthcoming bond ta- 
ken to deliver the property in Mobile, no execution can issue upon it, 
though returned forfeited, as it is not good as a statute bond, though it 
may be valid asa bond at common law. Br. Bank at Mobile v. Darring- 


ton, 192 
FRAUD. 


1. The retention of possession by the mortgagor after the law day, is not con- 
clusive evidence of fraud, but may be shown to be consistent with fair 
dealing. Beall and Beall v. Williamson, 55 

2. An intent on the part of the mortgagor and mortgagee, to defeat the cre- 
ditors of the former, in the State of Georgia, will render the mortgage 
fraudulent, as against creditors and purchasers from the mortgagor in this 
State. Ib. 55 

3. A trust, which is fraudulent and void, as against the creditors of the par- 
ties tothe fraud, cannot be avoided for that cause, by the creditors of one 
obtaining possession of the cestwis que trust. Puryear and Wallace v. 
Beard, trustee, 121 

4. The fact that one in failing circumstances, engages with others in a busi- 
ness requiring money and credit, and executes a deed of trust for the per- 
formance of his engagements, does not indicate mala fides, on the part of 
those he thus engages with, though they are aware of his embarrassed 
condition. Dubose v. Young and McDowell, 139 

5. Upon the sale of a large tract of land, consisting of a number of parcels 
of land, as surveyed by the government, at a gross price, and not by the 
acre, the vendor is not responsible for a deficiency of quantity, unless he 
is guilty of a fraudulent concealment of the true quantity. Terrell v. 
Kirksey, 209 

6. The object being to impeach a note for fraud, because the maker was a 
man of imbecile intellect, impaired by long habits of intemperayce, a wit- 
ness cannot be asked, whether he was a man of strong or weak intellect, but 
the facts showing the grade of his intellect, should be proved. Nor cana 
witness be permitted to state, that he was well acquainted with the party, 
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FRAUD—conrtinveEp. 


and that such were his habits and mental incapacity, that he was very lia- 
able to be imposed on in any settlement he might undertake to make, es- 
pecially when under the influence of ardent spirits, which was almost al- 
ways thecase. Rembert and Hale, adm’rs, v. Brown, 360 
7. In acontroversy between a purchaser at execution sale of land, sold as the 
property of S, and a purchaser from W, to whom S had sold and conveyed 
the land, the declarations of W, while he held the title, are admissible to 
prove fraud in the conveyance from S to him. Reed v. Smith, 380 
8. It is not competent testimony to impeach a conveyance from S to W for 
fraud, that S proposed to others, to convey the property to them, to defraud 
his creditors, unless W had knowledge of such proposals, and the motive 
ofS in making them. Jb. 380 
9. A coroner having sold property under execution, and conveyed it to one 
Ezell, who at his instance became the purchaser, and afterwards convey- 
ed the property to him, which he subsequently leased and hired to the de- 
fendant in execution—Held, that upon a trial of the right, the same pro- 
perty being levied onas belonging to the defendant in execution, it was 
competent for the coroner, who was claimant, to adduce these facts in evi- 
dence to prove property in himself, and rebut the presumption of fraud.— 
Creagh v. Savage, 454 
10. Where property is sold at a public sale under execution, the subsequent 
possession by the defendant in execution, is not prima facie evidence of 
fraud, when the same property is again levied on at the suit of another 
creditor. Ib. 454 
11. If, after an absolute sale of a slave, the possession remain with the ven- 
dor, the presumption of fraud, which the law makes, is not repelled, or 
explained, by proof, that the vendee is a man of fortune, and the vendor, 
his brother, poor, and with a family dependant upon him. Mauldin & 
Terrell v. Mitchell, 814 


FRAUDS, STATUTE OF. 


1. A volnntary conveyance of land by a father to a child, he being indebted 
at the time, is void as against existing creditors, and may be sold by exe- 
cution at law against the father, notwithstanding the child, previous to the 
conveyance, had made improvements upon the land. High et al. v. 
Nelms, 350 

2. To prove the indebtedness of the grantor, at the time of the execution of 
the deed, his notes for the payment of money, due previous to that period, 
are admissible evidence. 1b. 350 

3. To render personal property liable to the debts of the person in possession, 
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FRAUDS, STATUTE OF—continuep. 


it is not necessdry that the creditor should show an express contract, by 
which the debtor obtained the possession. If he holds the possession, for 
the time specified in the act, the property becomes liable for his debts, 
unless the loan, &c. is reduced to writing, and recorded as the statute di- 
rects. Gressett v. Agee & Dumas, 354 
4. The death of a person claiming property in the possession of another, will 
not prevent the operation of this clause of the statute of frauds, or have 
any influence in the computation of the time, necessary to subject it to the 
debts of the possessor, if the possession commenced during his life, with 
his knowledge. Jb. 355 
5. A fraudulent sale and conveyance of real property, is void as against the 
existing creditors of the grantor, and a sale under execution, and convey- 
ance to a creditor of the grantor, divests the title. A subsequent purchaser 
from the fraudulent grantee, will be postponed to the prior purchaser at 
the execution sale, though the fraudulent grantee was in possession at the 
time of the sale, and his vendee was a purchaser for value, and without 
notice of the fraud. Reed v. Smith, 380 
6. When the object and intent of a deed is to hinder and delay creditors, 
and both grantor and grantee participate in it, the deed is void as be- 
tween a creditor, and the fraudulent grantee, though there may be included 
in the deed a valid debt, due to an infant ward of the grantee. T'atum v. 
Hunter & Thomas, 557 
7. A written direction by O, to H & L, to let B have, on account of F, a 
hundred dollars worth of groceries, and “I will pay the same when I come 
to Pensacola, which will be shortly,” creates a direct liability on O to pay 
the debt, if the articles are furnished to B. Oliver v. Hire & Le Barron, 590 
8. A verbal promise by G, to pay debts due from the firm of G & G, andG 
& Co., of both of which he was a member, may be enforced against his 
representative, and is not within the statute of frauds. Files, use, &c. v. 
McLeod, ex’r, ’ 611 
9. A deed by a father, conveying slaves to a trustee for the benefit of his 
daughter, is not required by the statute of frauds to be recorded, as against 
the creditors of the husband. Hale et al. v. Stone, 803 


4 


GAMING. 


4. An innocent holder of a security won at gaming, cannot recover of the 
indorser who lost it, though the indorsement was made before the security 
was lost, unless he was induced to take it, by the representations of the 

‘andorser. Ivey v. Nicks, 564 
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GARNISHMENT AND GARNISHEE. 


1. When a transferee is summoned to contest with the plaintiff, the right to 
money in the hands of a garnishee, and fails to appear; or where the sum- 
mons is returned not found, the court may cause the default to be entered 
of record, and proceed as if nothing was claimed by the supposed trans- 
fer; but cannot direct an issue to be made up between the plaintiff and 
him, and upon a yerdict for the plaintiff, render a judgment for costs 
against the transferee. Evans v. Norman, &c. 662 

2. When the garnishee by his answer, discloses, that there were two indor- 
sees of the note, upon which he is garnisheed, it is not sufficient to cite 
the last indorsee; both should be summoned to contest the plaintiff’s right, 
before a judgment can be rendered against the garnishee. Ib. 662 


GIFT. 


1. A delivery of a slave by the donor, to another person, for the benefit of 
infants, according to the provisions of a deed, completes the gift, and the 
right of the donor to dominion over the slave ceases. The subsequent 
possession by the donor, will not affect the right of the donees, they being 
incapable of assenting to it. Easley v. Dye, 158 

2. Ifa gift of slaves, from a father, to his son, is perfect when made, or be- 
comes so subsequently, the fact that the slaves were placed under the con- 
trol of the overseer of the father, for a year, is of too equivocal import, to 
operate against the gift. Degraffenreid v. Thomas, 681 

3. When the donor, donee, and claimant, reside under the same roof, and de- 
rive their means of subsistance from the cultivation of the same soil, the 
fact that the donor controlled the labor of the slaves of the donee, cannot 
prejudice the right of the donee, if the gift was valid. Ib. 681 


GUARDIAN AND WARD. 


1. Guardians, who take a mortgage on property estimated to be worth $3,500, 
to secure a debt due their ward of about $2,000, and permit it to be sold 
at public sale for $540, are guilty of such negligence, as will make them 
responsible to their ward for the loss. McLean and wife v. Hosea & God- 
bold, 194 

2, In debt on a guardian’s bond assigning breaches, and replication, that the 
condition of the bond had been performed, the plaintiff must prove some of 
the breaches assigned. The mere production of the bond is not sufficient 
to cast the burthen of proof on the defendant. Howell v. Williamson, 419 

%. But when the plaintiff proves that the defendant received property, as 
guardian, he must then show that he has made a proper disposition of it. 
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Having been in possession, the law presumes a continuation of it, and 
thus fixes a prima facie liability to account for it. 1b. 419 
4.P C executed several notes payable to S, guardian of Mary H, with R C 
as his surety. RC married the ward, and became, and was declared a 
bankrupt. Suit being instituted on the notes against P C, by the assignee 
in bankruptcy of R C—Held, that as it did not appear that the notes ever 
passed from the guardian to the bankrupt, or that he had ever come to a 
final settlement with the guardian, or how the accounts stood between the 
guardian and his ward, as the ward herself could not have sued at law 
upon the notes, no such right passed to the assignee in bankruptcy of her 
husband. Chilton v. Cabiness, 447 
5. Whether a ward, after final settlement with the guardian, can sué at law 
in his own name, on notes payable to the guardian, without indorsement, 


quere. Ib. 447 
See Stocks and holders of, 2, 3. 


HOTCHPOT. 


1. That if the daughters sought a distributive share in the remainder of the 
estate of their father, who died intestate, they should bring the slaves in- 
to hotchpot, and that the value of the slaves at the time they were deliver- 
ed to them, was the amount to be brought into the estate. ‘ilks’s adm’r 
v. Greer et al. 437 

2. That the value of the children of the slaves, born after the death of the 
donor, and whilst the mother was inthe possession of the widow of donor, 
should also be brought into hotchpot with the mother, and their valuation 
should have reference to the time of their delivery to the daughters. 1b. 137 


HUSBAND AND WIFE. 


1. Property in the hands of a trustee, given to the wife for her sole and se- 
parate use, held by him at the request of the wife, cannot be subjected to 
the payment of the husband’s debts. Johnson & Co. v. Spaight, 27 

2. A gift to a trustee for the use of a married woman, does not create a se- 
parate estate in her to the property. To have that effect, it must appear 
from the conveyance itself, that it was the intention of the donor, or tes- 
tator, that the marital rights of the husband should not attach upon the 


property. Welch's heirs v. Welch's adm’r, 76 
3. A husband, after the death of his wife, is not entitled to her distributive 
share of an estate. Jb. 76 


4, An agreement entered into by the husband of one distributee, with the 
rest, that four slaves directed to be emancipated by the will of the testator, 
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HUSBAND AND WIFE—continvep. 


should not be considered as assets of the estate, is not such an act of re- 
duction into possession, as would authorize the husband to receive his 
wife’s portion, as a distributee, after her death, of the slaves so attempted 
to be set free. 1b. 76 
5. A conveyance of slaves to a trustee, in trust, that he would permit the 
daughter of the grantor, a married woman, “to have the use and benefit 
of the labor, and services of the said slaves, and all the proceeds thereof, 
during her life, and at her death, shall convey the said negroes to the law- 


ful heirs of her body,” does not give her a separate estate in the slaves.— 
Hale et al. v. Stone, 803 


INDICTMENT. 


1. An allegation in an indictment, that an assault was made with an attempt 
to kill and murder, is not sufficient to authorize a conviction, as an attempt 
to’murder, is not equivalent to an intent to murder. State v. Marshall, 411 

2. Notwithstanding the statute in which the offence is described is printed 
attempt, instead of intent, yet as the true language of the act, as shown by 
the original enrolled bill, is an assault with “ intent” to murder, that must 
be considered as the true meaning of the printed statute. Jb. 411 


INDORSEMENT. 


1. When an indorsement is alledged, which the defendant fails to controvert 
by a sworn plea, if the signature of the defendant appears upon the note, 
which is averred to be an indorsement, the note must be allowed to go to 
the jury. Bragg v. .Nall, 619 

2. An indorser of a note, agreed in writing, on the back of the note, “I bind 
myself, and my representatives, not to take advantage of the statute, by 
which indorsers are relieved from liability after the first court, ensuing the 
maturity of the note.” Held, that the true interpretation of this contract, 
was, that the indorser dispensed with the bringing of suit, to the first court 
to which it might be brought, and with the prosecution of the maker to 
insolvency, as required by the statute of 1828, and that its terms could 
not be varied by parol proof. Foster v. Stafford, . 714 


INDORSER AND INDORSEE. 


1. The omission by an indorsee, for nearly two years, to sue out an alias ex- 
ecution upon a judgment obtained by him against the maker, the sheriff 
having failed to return the original execution, in the absence of any ex- 
cuse for such neglect, discharges the indorser from liability. Bradford v. 
Bishop, 517 
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2. An indorser, who has assigned a note without recourse, which was made 
payable to him as the agent of the indorsee, for a debt due the indorsee, 
is.a competent witness for the latter in a suit upon the note. Boyd v. 
Mclvor, 593 

3. When the garnishee by his answer, discloses, that there were two indor- 
sees: of the note, upon which he is garnisheed, it is not sufficient to cite 
the last indorsee; both should be summoned to contest thf plaintiff’s 
right, before a judgment can be rendered against the garnishee. Evans 
v. Norman, &c. 662 

4..A statement in an appeal case, brought against an indorser, which al- 
ledges, that F’. Schaefer, the payee, indorsed the note to the plaintiffs, that 
they sued the maker thereon, within thirty days after its maturity, reco- 
vered a judgment in that suit, on which a fieri facias was issued, and 
placed in the hands of a constable of Talladega, (the county of the maker’s 
residence,) which has been returned no property found, is sufficient. 
Schaefer v. Adler and Brother, 723 

5.. When the maker of a note, in the suit against him, yields to the jurisdic- 
tion, itis a waiver of any irregularity, which may exist, and the indorser 
of the note, when sued on his endorsement, cannot take advantage of it.— 
Ib. 723 

See Usury, 2. 
See. Witness, 3. 

INFANT. 

1, A delivery of a slave by the donor, to another person, for the benefit of in- 
fants, according to the provisions of a deed, completes the gift, and the 
right of the donor to dominion over the slave ceases. The subsequent 
possession by the donor, will not affect the right of the donees, they being 
incapable of assenting to it. Easley v. Dye, 158 

2: A trustee cannot, by permitting the property of his cestui que trusts to be 
hired out by another, divest the title of the donees, or subject the property 
to the payment of his own debts, or those of a third person, the donees 
being infants. Jb. 158 


INJUNCTION. 


1. When the register issues an injunction, it should appear upon the face of 
the process, either by a recital of the fact, or by necessary inference, that 
itissued under proper authority. If an injunction is wanting’ in this par- 
ticular, it is nugatory, and obedience to it cannot be coerced. Governor 
v. Wiley et al. 172 
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INJUNCTION—continveEp. 


2. Where process is inoperative as an injunction, the sureties of the register 
are not liable for any action had upon such process, upon thie official bond 
of their principal. 6. 173 


INSOLVENT DEBTORS. 


1.It is a good plea in bar, to an action for the breach of a prison bounds 
bond, that previous to the breach assigned, or within sixty days after the 
execution of the bond, the prisoner surrendered himself to the sheriff, with 
the intention, bona fide of performing the condition of the bond, and dis- 
charging his sureties. Morrow & Nelson v. Parkman and Weaver, 769 
2. It is also a good plea, that the debtor continued a prisoner, within the pri- 
son bounds as established by law, according to the terms of his bond, until 
he was discharged by due course of law. Jb. 763 
3. The condition of a prison bounds bond—that the debtor will continue & 
prisoner, until discharged by due course of law—is in legal effect the 
same, as if it had set out alternatively the different modes, by a compli- 
ance with either of which, the bond should become void. It is therefore 
hot a sufficient answer to a specific breach of such a condition, to plead 
getierally a performance of the condition; but it should be specifically 
stated, how the condition had been performed. Jb. 769 
4. Tlie fact, that an insolvent debtor, who had been discharged from impris- 
onment, by making the oath required by law, had a short time previously 
thereto, made a fraudulent disposition of his property, cannot be given it 
evidence, to irivalidate his discharge. Ib. 769 


ENTENDMENTS AND LEGAL PRESUMPTIONS, 


1. Where the declaration does not disclose that joint plaintiffs are man and 
wife, although the bill of exceptions is so entitled, such caption cannot be 
regarded as proof of the fact so recited. Strickland et al. v. Burns, 511 

2, Where the plaintiffs sue jointly, proof of a liability from the defendant, to 
one plaintiff alone, will be rejected, as it does not support the cause of 
action disclosed in the declaration. Jb. 511 


INTEREST. 


1. A note discounted by the bank, carries interest at the rate of eight per 
cent. per annum after its maturity. Kitchen-et al. v. B. Bank Mobile, 233 
2 An agreement entered into by the bank, to receive payment by instal- 
ments of twenty per cent. annually, but without consideration, has no ef- 
fect upon the rate of interest, whieh by law the note bears after maturity. 
Ib, - Bd 


110 





. 
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LANDLORD AND TENANT. 


1. When lessees of rented premises hold over after the expiration of the time 
for which the premises were rented, the law implies a promise to pay at 
the same rate at which the tenant held the year previous; and a charge 
by the court, that the jury might infer that the tenant intended to hold for 
another year at the same rate, is erroneous. mes v. Schuesler & Don- 
nell, 600 

2. It is not permissible, in an action of trespass for taking corn, for the plain- 
tiff to prove, for the purpose of enhancing the damages, that in conse- 
quence of the trespass, he was compelled to work as a day laborer to pro- 





cure other corn. Sims v. Glazener, 695 
3. A tenant who sets up no title, cannot dispute the title of his landlord.— 
Ib. 695 
LIEN. 
1. The lien given to master builders, and mechanics, by the act of 1834, may 
be enforced in equity. Montandon & Co. v. Deas, 33 


2. The lien created by the statute, is not restricted to cases, where the party 
for whom the building was erected, owned the legal title tothe land; but 
extends to any interest, which the party could pass by mortgage. Jb. 33 

. It is not necessary to the creation of the lien, that the land should be de- 
scribed in the building contract, upon which the building is to be erected. 
Ib. 33 

4, An agreement for a lease, executed in part, owned by the party contract- 
ing for the building, is sufficient to support the lien. And if the lease is 

mot executed until after the contract for the building is made, it will, 
when executed, relate to the time of the contract for the erection of the 
building. Jb. 33 

5. An extension of the time within which the building may be completed, and 
the making slight alterations in the manner of its execution, will not ab- 
rogate the contract or affect the lien, the parties in their settlement regard- 
ing the contract as binding. Jb. 33 

6. The execution of notes for the payment of the work, upon a settlement of 
the account, and extension of the time of payment, will not have the effect 
to avoid the lien, unless such was the intention of the parties. Jb. 33 

7. The lien of the builder, is paramount to the right of one, who took an as- 
signment of the lease, subsequent to the completion of the building, and 
the recording of the contract. Jb. 33 

8. It does not affect the lien of a vendor, for the purchase money of land, 

‘that he takes a note for its payment, which the vendee may discharge in 
leather. Plowman & McLean v. Riddle, 169 
9. The lien of a vendor, for the unpaid purchase money, is not lost by the 
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transfer of the note by which it is evidenced, as collateral security for the 
payment ofa debt. Jb. 169 
10. The lien in such a case, can only be asserted by the person who thus 
holds the instrument as collateral security, jointly with the vendor, and 
therefore, a bill filed by the vendor, for the use of the person who holds the 
note as collateral security, is insufficient. Jb. : 169 
11. The omission of the sheriff to return an ancillary attachment which he 
had levied, until after the judgment was obtained, will not affect the lien 
of the plaintiff in attachment, he not being privy to, or consenting to the 
act of the sheriff. The return, when made, relates back to the time of the 
levy. Reed v. Perkins & Hopkins, 231 
12. M sold to Da lot of land, taking from him three notes for the payment of 
the purchase money; and executing to him a bond for title. Two of the 
notes being paid, and the other transferred by M to a third person, M 
conveyed the land by deed to D, who had previously sold it to J, and as- 
signed to him the bond for title. Held, first, that upon a bill by O, the 
holder of the unpaid note, to enforce the lien upon the land for the unpaid 
purchase money, M was not a necessary party. Second, the conveyance 
of the title by M, to D, did not discharge the equitable lien. Third, that 
as the title bond described the notes given for the purchase money, and 
was assigned to J before the last note was due, he was affected with no- 
tice of the lien. Fourth, that the equitable lien could be enforced against 
the land, though D was not shown to be insolvent. Owen v. Moore & 
Dobbins, 640 
13. An administratrix, and co-distributee of an estate, having wasted, gad 
misapplied a considerable portion of the assets, conveyed by deed, all her 
right, title, and interest in the estate, to her children, and co-distributees. 
A judgment creditor of the administratrix, filed his bill for an account and 
settlement of the estate, and praying that the deed be set aside, and the 
share of the administratrix in the estate be subjected to the payment of 
his judgment. Held, that inthe absence of fraud, the co-distributees, had 
under the deed, a prior lien on the share of the administratrix as distribu- 
tee, to the lien of the creditor. Brown v. Lang, adm’z, 719 


LIMITATIONS AND NON-CLAIM, STATUTES OF. 


1. When the bar created by the statute of limitations is not complete at the 
time a new statute of limitations is passed, changing the period of time 
necessary to create a bar, the unexpired term required by the old law, is 
not modified by the new, so as to give to both statutes a proportional opera- 
tion : but the time past is effaced, and the period provided by the new law 
is to govern, unless the repealing act, in terms, provides for the adjust- 
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‘ment of the limitation, with reference to the ‘time already pest, and pro- 
‘vides the mode. Henry and wife et als. v. Thorpe et als. 103 
2. When the plaintiff does not rely upon the statute of non claim as en en- 
‘ewer to the plea of set off, but merely takes issue on the plea, the present- 
ment of the claim relied on as a set off is not put in issue. Smith and 
‘Crawford, Ex’rs, v. Huie, adm’r, 201 
8. An administratrix ad colligendum, is not such a representative ef the es- 
‘tate ‘as to require the presentation of a claim against the estate, within 
‘eighteen months after the grant of letters to her. Erwin, adm’r, v. The 


B. Bank at Mobile, 807 
4. The statute of limitations of six years, is nota bar as between the trustee 
and cestui que trusis, Pinkston v. Brewster, Solomon, & Co. 315 


6. ‘The institution of a suit against the administrator, and voluntary submis- 
sion to a'‘non-suit, is not such a presentation of the claim to the adminis- 
‘trator as will take the case out of the statute of non-claim. Dilbone v. 
‘Moorer, adm’r, 426 

6. ‘If the plaintiff suffers a non-suit, under the ruling of the court against his 
right to recover in the case as presented, or if the defendant defeats a-re- 
“covery, or vacates a judgment for reasons which are not fatal to the suc- 
‘cessful ‘prosecution of another action—quere, would not the first suit, if 
‘sufficiently descriptive of the claim, be regarded a good presentment ?— 
‘hb. 426 


‘MANDAMUS. 


. 
il. Ifthe eircuit court, ona cause being remanded,-refuse to permit addi- 
‘tional errors to be:assigned, such a refusal being discretionary, cannot be 
assigned for error in this court, and if no such motion is made, there is no 
‘canse-shown for issuing a mandamus to the inferior court. Adams and 
Knapp v. Horsefield, 223 
12.‘ "Phe'revocation by the county court, ofa license which had previously is 
‘‘dgued, is not’a matter which ean:-be inquired of by writ of error. “Wheth- 
‘er, if the action of the court was -efroneous, it might not be controlled by 


mandamus—quere, Exparte Tobias Berg, 516 


SMARRIAGE AND MARRIAGE SETTLEMENT. 


1. .A gift, or sale by 9 married woman, of her separate -estate, will..net, im- 
pair the title of the trustee in a court of law. The retention by one, for 
‘Maore than, three years, of personal property .under a-verbal loan, from a 
married woman, of her separate estate, will not, subject the property to the 
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MARRIAGE AND MARRIAGE SETTLEMENT—continuzpp. 


‘payment ofthe debts of the loanee, ina court of law. Puryear and Wal- 
lace v. Beard, Trustee, 21 
2. A deed executed by one, in contemplation of his marriage, by which cer- 
tain slaves are conveyed to trustees, and declaring the following trusts— 
1. That the trustees shall hold the slaves designated, to the use and be- 
hoof of the grantor during his life, and after the determination of that es- 
tate, to the use and behoof of the wife, “and her heirs.” 2, That the 
grantor, and “his assigns,” shall be permitted “to receive and take the 
)profits to his own proper use, during his life, and from and after the de- 
cease of him, the said B. B., to the use and behoof of the said M, P., his 
‘said intended wife, and her heirs and assigns forever.” 3. That upon the 
onsummation of the marriage, the grantor, during his life, and his wife 
after his death, might hire out the slaves, reserving the profits to the’lat- 
ter-—Held, first, that Mrs. B., the wife, did not take a separate .estate in 
\the.slaves. Second, that the heirs of Mrs. B. could aot take as .purcha- 
#ers under the deed, because the limitation to them, as heirs generally, 
‘was too remote. Third, conceding that after the death of Mrs. B.,-the 
eontingent remainder became operative in favor of her immediate heirs, 
the descendants of such heirs could not take, as that would be:to.create 
an entail. jSoott, &c. vy. Abercrombie and others, 270 
%. A.deed made by the original grantor to his children, by which, reciting 
the marriage contract, he conveyed to them his interest in the slaves, did 
not enlarge the operation of the marriage contract. Jb. 270 
4, Upon the death of the grandmother of complainants, Mrs. B, whatever 
interest her children took under the marriage contract, became vested in 
them, and the marriage contract became powerless for the transmission of 
@ further interest. The grand children not being able to take as purcha- 
~sers, under the marriage contract, must come in as distributees, asserting 
a right against the personal representatives of the party, who left-a trans- 
missible estate in the slaves. Jb. 970 
‘5. A deed, by which slaves are conveyed to one, in trust, “to receive the 
hire, labor, and services of the slaves, for the use, benefit, and behoof, of 
himself, his wife, and his present and future children, and shall not be re- 
quired to account to his wife, or children for the same,” does not vest in 
the trustee, such an interest, as can be sold for the payment of his debts. 
‘Lavender et al v. Lee, 688 
6. In.such a case, if a creditor of the trustee causes the slaves to be sold, 
chancery has jurjsdiction to prevent the trust, in favor of the wife and 
children from being defeated. Danean, J., dissenting. Jb. 688 











878 INDEX. 


MORTGAGE. 


1. A bill of sale absolute on its face, may be shown by parol evidence to be 
@ mortgage, or upon a trust. But when the answer denies that it was a 
mortgage, or executed upon a trust, and insists upon it as an nbsolute 
sale, the answer will prevail, unless overturned by clear and convincing 
proof. Chapman and wife v. Hughes et al. 219 


MORTGAGOR AND MORTGAGEE. 


1. The validity of a mortgage executed in Georgia, must be determined by 
the law of that State, and in the absence of proof, it will be presumed 
that the common law obtains there. Beall and Beall v. Williamson, 55 

2. The retention of possession by the mortgagor after the law day, is not 
conclusive evidence of fraud, but may be shown to be consistent with fair 
dealing. Jb, 55 

3. An intent on the part of the mortgagor and mortagee, to defeat the cre- 
ditors of the former, in the State of Georgia, will render the mortgage 
‘frandulent, as against creditors and purchasers from the mortgagor in this 
State. Jb. 55 

4. If a mortgagee uses the power his mortgage gives him over the mortga- 
gor, to obtain the equity of redemption, at less than its value, and for less 
than others would have given for it, a court of equity will hold the transac- 
tion to be still a mortgage, and permit the mortagor to redeem. Exz’rs of 
Goodman v. Adm’rs of Pledger, 114 

5. If the mortgagee, on the mortgage debt being tendered, refuses to de- 
liver the property, a slave, and he afterwards dies, it is the mortgagee’s 
loss. Ib. 114 

6. A mortgagee of slaves, with a power of sale to pay a debt due him, sold 
under the mortgage, and became himself the purchaser, and afterwards 
re-sold them at a profit: Held, that he was a trustee in the re-sale, for the 
mortgagor, who was entitled to the difference, between the first and se- 
cond sale. Cunningham’s Adm’r v. Rogers. 147 

7. When a mortgagee brings detinue to recover chattels mortgaged for the 
payment of a debt, his right to recover cannot be defeated, but by showing 
payment of the entire debt. It is therefore error in the court, to permit 
evidence of the payment of a part of the debt, as that is an immaterial in- 
quiry. Morrison v. Judge et al. 182 

8. It is error for the court to direct the jury, that the slave mortgaged, shall 
be estimated at the amount of the mortgaged debt dueatthetime. Jb. 182 

9. Guardians, who take a mortgage on property estimated to be worth $3,509, 
to secure a debt due their ward of about $2,000, and permit it to be sold 
at public sale for $540, are guilty of such negligence, as will make them 
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responsible to their ward for the loss. McLean and wife v. Hosea and 
Godbold, guardians, , 194 
10. A mortgagee cannot, by a sale under execution at law, upona judgment 
obtained on the mortgage debt, extinguish the equity of redemption of 
the mortgagor, who may file his bill to redeem, though the possession has 
been recovered by action at law. Powell vy. Williams, 476 
11. In stating the account, the mortgagee should be charged with rent, only 
from the time he actually obtained the possession, and should not be 
charged with interest upon the rents from the end of the year in which 
they accrued. The rent should be first applied at the end of each year 
to extinguish the interest for that year, and the residue, if any, applied to 
the payment of the principal. Jb. 476 
12. The mortgagee having objected to the redemption, and ejected the mort- 
gagor from the possession, must not only account for rent, but for the 
damages recovered in the action at law, in the circuit and supreme courts, 
and should also account for what the mortgagor would have realized from 
the crop growing on the premises at the time of the ouster, deducting the 
probable cost of cultivation. Jb. 476 
13. M, executed a mortgage on several lots of land, in Mobile, to secure the 
payment of several promissory notes, due toS A. After the execution of 
the mortgage, M sold the lots to several persons,G being the purchaser 
of one. The mortgage, and notes, were assigned to Andrews & Brothers, 
and M making default, A & B filed their bill to foreclose, and made all 
the incumbrancers parties, except G. A decree was made for the sale of 
the mortgaged premises, and at the sale, the lot claimed by G, was sold 
for $1,400—E. L. Andrews, one of the firm of A & B, becoming the pur- 
chaser. The proceeds of this sale, discharged the mortgage debt, except 
about $200. EL A then brought ejectment against G, and recovered the 
lot claimed by him, and damages, which was affirmed on error to this 
court. G then filed his bill, and insisted on his right to redeem the land, 
by the payment of the smaller sum due on the mortgage. Held, that G 
was only entitled to relief, upon paying the sum due on the mortgage, and 
the price bid for the lot. Quere, had it been shown, that the lots sold for 
less than their value, would it not have been the duty of the court, to per- 
mit G, to redeem the entire property, on payment of the entire mortgage 


debt. Gliddon v. Andrews & Bros. 733 


NONSUIT. 


See Limitations and Non-claim, 6.’ 

















NOTICE. 


1. Notice to an agent, or counsel, employed by another person, in another 
business, at another time, will not be constructive notice to his’ principal, 
or client, employing him afterwards. Mundine v. Pitts’ adm’r etal. 84 

2 The registration of the sheriff’s deed, is notice to the subsequent pur- 
chaser. Reed v. Smith, 380 


NUDE PACT. 


}. A promise by a solicitor in chancery, to pay the costs of a suit instituted 
by him, without any consideration for such promise, is a nude pact, and 
eannot be enforced against him. Files, &c. v. MeLeod, Ex'r, 611 


OATHS AND AFFIRMATIONS. 


1. An affidavit to the justice of a claim, made after the qualification of the 
administrator, is not irregular, though it be previous to the recognition by 
the orphans’ court of the declaration of insolvency. P.& M Bank of Mo- 
bile v. Smith, 416 

2. An agent of the claimant may make the affidavit. Ib. 416 

3. If an exception is sustained to an affidavit, the court should permit the 
party to perfect the verification, if the proceedings for the adjustment of 
the estate are still infiert. Ib. 416 

4. The affidavit required by law to be made of the justice of a claim,against 
ani insolvent estate, may, if required, be made at the time of making the 
final settlement. Bloodgood v. Smith, adm’r, 423 

5. An oath required by statute to be made, in reference to any legal contro- 
versy, pending in any court of record, may be taken before a justice of 
the peace, unless the act requiring the affidavit to be made, directs it to 
be made before another officer. Jb. 423 


ORPHANS’ COURT. 


1, The orphans’ court has no power to diréct the representatives of a détéas- 
ed vendor to make title to land, unless the deceased, by an agreement un- 
der seal, had promised to do so. Griggs v. Woodruff et al. 9 

2, The court may in its discretion, permit, an affidavit to be filed of the jus- 
tice of a claim against an insolvent estate, after the day appointed for the 
examination of the claims, if a decree has not been rendered, directing 
distribution among the creditors. Lapsley and Norris Adm’rs, v. Goldsby,73 

3. The indorsement on the claims, of the word “rejected,” with the under- 
standing that no entry of the facts should be plated! oti the mitnites df the 
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court, was not such a final adjudication upon the claims, as would fore- 
close all further action in the matter. Jb. 73 
4, A claim against an insolvent estate is sufficiently filed, if presented to the 
clerk for the purpose, though he omits to file it. Rutherford’s adm’rs v. 
B. Bank at Mobile, 92 
5. It is not necessary to file the note, or bond, or other evidence of a claim 
against an insolvent estate, but a copy, or substantial statement of the 
claim will be sufficient. Jb. 92 
6. It is not necessary that the affidavit which the statute authorizes the ad- 
ministrator to require, should be made when the claim is filed; it will be 
sufficient if made at the time of the final settlement. Ib. 92 
7. When the creditor has filed a claim against an insolvent estate of a sure- 
ty, if whilst the claim is pending, the debt is paid by a co-surety, the judg- 
ment of the creditor on his claim, would not be for the whole amount, but 
would be reduced to the amount which the surety who had paid the debt 
would have the right to demand for contribution; the creditor being per- 
mitted to obtain the judgment, for the benefit of the co-surety. Ib. 93 
8. When an estate is in process of settlement in the orphans’ court, a court 
of chancery will not take jurisdiction, and distribute the estate, upon a 
bill filed for an entirely different purpose. Scott, &c. v. Abercrombie, 270 
9. When a cause is transferred from the orphans’ to the chancery court, the 
chancellor takes it in the condition in which he finds it, applies to it the 
law applicable to the settlement in the orphans’ court, but proceeds ac- 
cording tothe practice of his own court. Hall, adm’r, v. The Heirs of 
Wilson, » 295 
10. Proceedings had before the judge of the orphans’ court, are not void, be- 
cause of his relationship to one of the parties, no objection having been 
made to his sitting on the case for that cause, and the transfer to the court 
of chancery being ordered by the judge himself. 1b. 295 
11. When complainants claim as heirs at law, if their title is put in issue, no 
decree can be rendered but on proof of the fact. It does not vary the 
case that they commenced proceedings in the orphans’ court, which was 
afterwards transferred to the chancery court, it not appearing from the re- 
cord, that any such proof was there made. The fact that the orphans’ 
court, upon the failure of the administrator to appear, stated an account 
against him in his absence, is not evidence of a waiver gn his part to the 
proof being made. 1b. 295 
12, A petition by an administrator for the sale of land of his intestate, which 
states, that “A R C, the wife of N BC, is the sole child and heir at law 
of W B, deceased, and that she resides,” &c. is insufficient to authorize 
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ORPITANS’ COURT—continvuep. 


the orphans’ court to decree a sale of the land, as it does not specify the 
ages of the heir at law, and her husband; and the insertion in the decree 
of the court, that the parties are of full age, will not cure the defect. Cloud 


and wife v. Barton, Adm’r, 347 
13. The failure of the parties to appear in obedience to the citation, will not 
cure the defect. Ib. 347 


14. Amaffidavit to the justice of a claim, made after the qualification of the 
administrator, is not irregular, though it be previous to the recognition by 
the orphans’ court of the declaration of insolvency. P.& M Bank of Mo- 
bile v. Smith, 416 

15. An agent of the claimant may make the affidavit. Jb. 416 

16. If an exception is sustained to an affidavit, the court should permit the 
party-to perfect the verification, if the proceedings for the adjustment of 
the estate are still infer. Id. 416 

17. The affidavit required by law to be made of the justice of a claim, against 
an insolvent estate, may, if required, be made at the time of making the 
final settlement. Bloodgood v. Smith, adm’r, 423 

18. An oath required by statute to be made, in reference to any legal contro- 
versy, pending in any court of record, may be taken before a justice of 
the peace, unless the act requiring the affidavit to be made, directs it to 
be made before another officer. Jb. ; 4%3 

19. The statute prohibiting the prosecution of a wnt of error, after three years 
from the rendition of a final judgment, applies to final decrees of the or- 
phans’ court. Bohannan v. Watts and Watts, Ex’rs, 574 

20. A decree of the orphans’ court, settling an estate, and adjudging to the 
distributees their respective shares, cannot be vacated, or satisfied, nine 
months after it is made, either upon proof that the plaintiff had released 
previous: to the trial of the cause, or that the demand had been satisfied 
previous to the trial, and there had been a neglect, or failure. to make 
defence. Slatter and wife v. Glover, adin’r, 648 

See Bonds Official, 1. 


PARTNERS AND. PARTNERSHIP. 


1. When one partner, without the knowledge of the other, borrows money at 
usurious interest, and executes a note in the name of the firm, and after- 
wards pays the usurious interest, and the other partner, ignorant of the 
payment of the usury, executes his own note in lieu of the other, he can- 

not, when sued upon it, set up as.a defence, the payment of usury by his 


‘partner. Jones v. Jackson, 186 
2. A contract between D & C, and E, by which the former were to furnish 
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the latter goods at cost, to hawk and peddle, adding seven per cent. at 
such time as E might require, E to furnish a wagon, and to devote his 
whole time\to peddling the goods, the expense of the license, traveling ex- 
penses, &c. to be deducted from the amount of the sales, and the balance, 
or profits to be divided, two-fifths to E, and three-fifths to D & C. The 
goods and merchandize, as well as the notes received on the sale of the 
goods, to be at the risk of the parties, in the proportion of two-fifths to E, 
and three-fifths to D & C, makes the parties, as between themselves, 
partners. Emanuel vy. Draughn & Crane, 303 


PAYMENT. 


1. When a creditor who has received a note as collateral security, transfers 
it to another, he must be understood to have elected that mode of pay- 
ment, and to have made the security a substitute for the debt. Cocke v. 
Chaney, Adm’r, 65 

2. The statute authorizing a party who had sued out execution within a 
year and a day, which had been returned not satisfied, to sue out an alias 
atany time within ten years from the return of the original fi. fa , does not 
create a presumption of payment, and cast the burthen of proving it had 
not been paid on the plaintiff, in a proceeding to revive the judgment by 
sci. fa., or in an action of debt. Collins, Adm’r, v. Boyd, 505 

3. A credit entered on a note, in the hand-writing of the payee, is not evi- 
dence, without further proof of payment, so as to relieve the note from the 
influence of the statute of limitations. Walker and Stone v. Wykoff and 
Ferguson, 560 

4. An account of the payees against the makers of the note, for the same 
amount as the credit on the note, and receipted by the makers, bearing 
the same date with the date of the credit, wil] not authorize the inference 
that they refer to the same transaction, without some proof connecting 


them with each other. Jb. > 560 
PLANTERS’ & MERCHANTS’ BANK, AND STATUTE IN RELA- 
TION TO. 


1. 'The Planters and Merchants’ Bank had no power, after the judgment of 
the circuit court declaring its charter forfeited, to make a contract, ex- 
cept so far as it was authorized to act by the statute providing for the as- 
certainment of the fact, whether its charter was forfeited or not. Salt- 
marsh v. The P. & M. Bank, 668 

2. This statute authorizes the bank to exert all the powers conferred by the 
charter, for the purpose of collecting its debts, but it had no power to dis- 
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count, or purchase a bill of exchange, as a business transaction ; an aver- 
ment therefore, in a plea, that the bill sued upon was acquired by the 
bank by discounting it, is sufficient prima facie to show the transaction 
was unauthorized. Jb. 668 
3. H being indebted to the bank, and in failing circumstances, to secure the 
debt, the bank received from W, a bill of exchange—Held, that though 
this was done without the consent of H, it was authorized by the statute, 
if the object was to secure a debt, otherwise bad, or doubtful; but that 
the bank could not engage in traffic upon its assets, by purchasing bills, by 
discount, for profit. Jb. 668 


PLEADING. 


1. A count in an action on the case against a sheriff, for refusing to permit 
one whose property was attached to replevy it, is sufficient, ifit alledge a 
tender to the sheriff, of a bond executed by himself with a good and suffi- 
cient sureties, conforming to the requirements of the statute, and a refu- 
sal to accept it. Chenault v. Walker, 151 

2. An action will lie for the breach of a contract, by which a debtor, against 
whom his creditor was about to institute legal proceedings to recover a 
debt secured by two notes, agreed, that in consideration the creditor 
would forbear to institute legal proceedings, to subject a slave of the 
debtor, to the payment of the debt, he would have the slave forcoming at 
a time and place agreed on, if he did not pay the debt. It is not necessary 
to aver, that the creditor could have levied an execution, or attachment on 
the slave, if he had been produced, as the law implies damage from the 
breach of the contract. Warnock & Hughes v. Smith, 156 

3. In proceeding on penal bonds, the plaintiff may declare for the penalty, 
or under the act of 1824, may set out the condition, either in whole or in 
part, and assign one, or more breaches; or if the defendant does not by 
his plga tender an issue, he may assign breaches in his replication ; and 
after judgment by default, or on demurrer, for the plaintiff, he may sug- 
gest them on the roll. If the declaration be substantially defective, in the 
assignment of breaches, the plaintiff cannot strike them out after demur- 
rer. Govenor, use §c. v. Wiley et al. 172 

4. Where thc declaration on a penal bond, contains a count on the penalty, 
and another setting out the condition, and assigning breaches, a replica- 
tion, which assigns different breaches from those previously assigned, will 
be supported, as it respects the count on ths penalty. Jb. 272 

5. A breach, that the register in chancery issued an injunction, to restrain 
the collection of a fieri facias, without an authority for that purpose, and 
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that the plaintiff, in consequence thereof, was unable to obtain satisfaction 
of his judgment, is well assigned. Jb. 172 
6. An allegation in the declaration, that the note sued on was payable to 
Billups Gayle, cashier, or bearer, in consideration whereof the defendant 
promised to pay the plaintiff, &c., is sufficient upon demurrer, to show that 
the bank was entitled to maintain the action, under the statute. Erwin, 
adm’x,v. The B. Bank at Mobile, 307 
7.It is a good plea in bar, to an action for the breach of a prison bounds 
bond, that previous to the breach assigned, or within sixty days after the 
execution of the bond, the prisoner surrendered himself to the sheriff, with 
the intention, bona fide of performing the condition of the bond, and dis- 
charging his sureties. Morrow & Nelson v. Parkman and Weaver, 769 
8. It is also a good plea, that the debtor continued a prisoner, within -y pri- 
son bounds as established by law, according to the terms of his bond, until 
he was discharged by due course of law. Jb. 769 
9, The condition of a prison bounds bond—that the debtor will continue a 
prisoner, until discharged by due course of law—is in legal effect the 
same, as if it had set out alternatively the different modes, by a compli- 
ance with either of which, the bond should become void. It is therefore 
not a sufficient answer to a specific breach of such a condition, to plead 
generally a performance of the condition; but it should be specifically 
stated, how the condition had been performed. Jb. 769 


PRACTICE IN CHANCERY. 


1, A refunding bond is not necessary when a non-resident defendant is re- 
presented by a trustee, a defendant to the bill, and a resident of the State. 
Montandon & Co. v. Deas, 33 

2. A supplemental bill, when properly filed, 1s to be considered as part of 
the original bill, and if upon the whole bill the complainant is entitled to 
relief, it must be decreed him. Cunningham’s adm’r v. Rogers, 147 

3. A bill of sale absolute on its face, may be shown by parol evidence to be 
a mortgage, or upon a trust. But when the answer denies that it was a 
mortgage, or executed upon a trust, and insists upon it as an absolute 
sale, the answer will prevail, unless overturned by ed and convincing 
proof. Chapman and wife v. Hughes et al. 218 

4. In a bill filed to obtain dower, the answer, when responsive to the bill, 
will prevail, unless countervailed by proof, as in any other case. Ed- 
mondson v. Montague, 370 

5. A bill in chancery, which discloses that the defendant is a resident of a 
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different county from that in which the bill is filed, may be dismissed on 
motion. Porter v. Worthington, 584 
6. It iscompetent to make the objection at the trial, that the record of a judg- 
ment is not established. If the objection was, that there was a defect in 
the exemplification, it should be made while the testimony is being de- 
t-veloped. Lyon v. Bolling, 754 
7 Error of judgment, or mistake of counsel, as to the pertinency, or force 
of evidence, furnishes no ground for a re-hearing inchancery. Whether 
this court can review the decision of the chancellor in refusing a re-hear- 


ing, quere. 1b. 754 
PRACTICE AT LAW. 


1, When an issue has been tried in a superior court, ascertaining that a will 
was duly executed, and an order is made, directing the probate court “to 
take the probate of said will, and register the same,” it is competent for 
‘the probate court to receive the record of the trial in the superior court as 
conclusive evidence of the validity of the will. Puryear and Wallace v. 
Beard, Trustee, 121 

2. The probate of a will, in one State, will be admitted in the courts of an- 
other, without proof of the statute which gives the foreign court jurisdic- 

! tion, upon the proceedings being authenticated pursuant to the act of Con- 
gress. Ib. 121 

3. When the plaintiff does not rely upon the statute of non claim as an an- 
swer to the plea of set off, but merely takes issue on the plea, the present- 
ment ofthe claim relied on as a set off is not put in issue. Smith and 
Crawford, Ex’rs, v. Huie, adm’r, 201 

4. In debt on a guardian’s bond assigning breaches, and a replication that 
the condition of the bond has been performed, the plaintiff must prove some 
of the breaches assigned. The mere production of the bond is not suffi- 
cient to cast the burthen of proof.on the defendant. Howell v. William- 
son, Ex’r, 419 

5. But when the plaintiff proves that the defendant received property, as 
guardian, he must then show that he has made a proper disposition of it. 
Having been in possession, the law presumes a continuation of it, and 
thus fixes a prima facie liability to account for it. 1b. 419 

4, ‘A return made by the sheriff on an execution which issued in favor of 
the bank, “settled in bank,” may be set aside on motion, upon proof that 
the return is false, and the judgment unsatisfied, and leave given to issue 
another execution. McMichael et al. v. B. Bank at Montgomery, 496 
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7. The general issue, or other plea in bar, admits the character in which the 
plaintiff sues. Strickland et al. v. Burns, 5r1 

8. The re-examination of a witness is a matter within the discretion of the 
primary court, and cannot be reviewed by an appellate court. Gayle v. 
Bishop, 

9. To authorize a judgment of non pros, in a case carried by appeal from a 
justice’s court, it should appear, that the notice of the appeal, required’ by 
the statute, has been served, or that the judgment was rendered at a term 
subsequent to the term, to which the appeal is taken. Wyatt v. Avery, 586 

10. When an indorsement is alledged, which the defendant fails to controvert 
by a sworn plea, if the signature of the defendant appears upon the note, 
which is averred to be an indorsement, the note must be allowed to go to 
the jury. Bragg v. Nall, 619 

11. The practice of admitting all the evidence adduced, and then instructing 
the jury as to its effect, pointing out, and distinguishing, the legal, from 


the illegal, is irregular. Degraffenreid v. Thomas, 681 
12. Evidence pertinent to the issue, cannot be rejected by the court; it must 
be left to the jury to determine its bearing. Sims v. Glazener,, 695 


13.. An agreement found in the record, signed by the counsel in the case, 
will, after an appearance and trial in the court below, be presumed to have 
been proved to have been executed by them—otherwise, if the judgment 
is by default. Moore v. Briggs, 700 

14. After an issue upon the trial of the right of property, is made up, and sub- 
mitted to a jury, it is not the imperative duty of the court to dismiss the 
suit, because it is proved that the claimant is a married woman. The 
claimant might have moved the court, to set aside the verdict and dismiss 
the claim, but if the verdict is permitted to-stand, a judgment for costs 
follows as an incident. Whether she could not be relieved from the 
judgment for costs, by a writ of error. coram vobis, quere. McPhail v. 
Mosely & Carson, 441 

15. No petition for a supersedeas is necessary, previous to a motion to quash 
an execution, in the same court from which it issued ; but the motion may 
be submitted ore tenus, in term time. Phillips & Hudson v. Brazeal, 746 


PRINCIPAL AND AGENT. 


1. An agent who has made a contract for the sale of land, and is to be al- 
lowed a commission upon the sale, is not a competent witness for his ven- 
dor, in a suit by the vendee to rescind the contract, for fraudulent repre- 
sentations made by the agent at the time of the sale. Griggs v. Wood- 
ruff et al. 9 
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PRINCIPAL AND AGENT—conrinvep. 


2. Notice to an agent, or counsel, employed by another person, in another 
business, at another time, will not be constructive notice to his principal, 
or client, employing him afterwards. Mundine v. Pitts’ adm’r et al. 84 

3. Aslave may be anagent. The Governor v. Daily, 469 

4: Where one is the agent of another to collect two promissory notes, and 
disposes of them to his own use, one in the purchase of land, and the other 
‘of personal property, the land, and other property, may be regarded in his 
hands as money, and assumpsit maintained for it. Strickland et al v. 
. Burns. 511 


PRINCIPAL AND SURETY. 


}. A direction by the creditor, to suspend proceedings upon an execution a- 
gainst the principal debtor, until further orders, no levy having been made, 
and there being no consideration for the delay, does not release a surety. 
Hetherington v. B. Bank at Mobile, 68 

2. When the creditor has filed a claim against an insolvent estate of a sure- 
ty, if whilst'the claim is pending, the debt is paid by a co-surety, the judg- 
ment of the creditor on his claim, would not be for the whole amount, but 
would be reduced to the amount which the surety who had paid the debt, 
would have the right to demand for contribution; the creditor being per- 
mitted to obtain the judgment, for the benefit of the co-surety. Ruther- 

ford’s Adm’rs v. Br. Bank at Mobile. 93 

3. A surety who discharges a judgment rendered against him and his prin- 
cipal, is a simple contract créeditor of the principal, and unless aided by 
the act of 5th February, 1846, cannot go into chancery to subject to the 
satisfaction of his demand, real estate, which he alledges the principal 
fraudulently conveyed, notwithstanding the principal debtor has removed 

‘to another state. Sanders & McLaughlin v. Watson et al. 198 
4. One'who is indemnified by another, to be the surety of a third person, 
cannot recover from his indemnitor, if there is nothing due at the time he 
discharges the debt, and he is notified not to pay. Smith v. McGehee, 404 

5. When a surety proves that he has paid money for his principal, he is en- 
titled to recover without proving a demand; and in the absence of proof 
to the contrary, the presumption will arise, that the payment so made, is 
all for which the surety is responsible for the principal. Collins, adm’r, v. 
Boyd, 505 


PROCESS AND SERVICE OF. 


1. When process is in the hands of the coroner, commanding him to seize 
property in the hands of the sheriff, which is regular on its face, the latter 
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PROCESS AND SERVICE OF—conrtinvep. 


need not look behind it, to inquire whether the pre-requisite steps have 
been taken, nor whether the coroner was duly authorized to act. T'he 
Governor v. Gibson, 327 
2. When a sheriff has indorsed a levy on property, which is afterwards taken 
from him by a writ, it is proper he should state the fact in his return; but 
his omission to do so, will not preclude him from proving the fact by evi- 
dence aliunde, Ib. 327 


RECORD AND JUDGMENT ROLL. 


1. Before the completion of the final record, an exemplification of a bill in 
chancery, may be offered iu evidence, in all cases where the original 
would be evidence. And when the bill is the only part of the record, 
which could have any bearing upon the case, the rest of the record need 
not be produced. Smith v. McGehee. 404 

2. Judgments, and the proceedings in the causes in which they were render- 
ed, can only be proved by the production of the record itself, or by a cer- 
tified or examined copy, by the clerk of the court. They are not suffi- 
ciently verified by the oath of a witness, that he was at one time clerk of 
the court, and that certain papers exhibited to him as records of the court, 
were issued and filed by him, when he was clerk of the court, and are in 
his hand-writing, and that of his deputies, and he~believes they are the 
records of the court; and of another witness, that he received the records 
from the clerk of the court, as the records of the suits to which they relate. 


Lyon v, Bolling et al. 753 
3. If records are lost, or destroyed, copies may be substituted, or, perhaps, 
the substance might be proved. Jb. 753 


4. It is competent to make the objection at the trial, that the record ofa judg- 
ment is not established. If the objection was, that there was a defect in 
the exemplification, it should be made while the testimony is being de- 
veloped. Lyon v. Bolling, 754 


RELEASE. 


1. A technical release, to make an interested witness competent, must be 
under seal. The Governor v. Daily, 469 


RIGHT OF PROPERTY, TRIAL OF. 


1. Upon the trial of right of property, the plaintiff may show, when the debt 
upon which his judgment is founded, originated. Where the debt was 


112 
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RIGHT OF PROPERTY, TRIAL OF—continvep. 


created by a discount in bank, the bank may show, the discount of the 
original note, and the various renewals down to the last note. T'aylor v- 


The B. Bank at Hunisville, 633 
2. An admission of indebtedness, is not evidence against another creditor, 
whose debt existed at the time the admission was made. Ib. 633 


3. A surety to a bond for the trial of the right of property, may be rendered 
a competent witness for his principal, by the substitution of another 
surety; and the refusal of the court to permit this to be done, may be re- 
vised onerror. Taylor v. The Branck Bank at Huntsville, 633 

4, Evidence which merely shows that the judgment is voidable at the elec- 
tion of the defendant, or that the plaintiff has an additional remedy, cannot 
be adduced by the claimant, on a trial of the right of property. He can- 
not therefore show, that the defendant in execution was a surety merely; 
that a judgment was first obtained against the principal debtor, who had 
ample property to satisfy it, and that the sheriff failed to return the execu- 

_tidns, &c. Jb. 633 

5. After an issue upon the trial of the right of property, is made up, and sub- 
mitted to a jury, it is not the imperative duty of the court to dismiss the 
suit, because it is proved that the claimant is a married woman. The 
claimant might have moved the court, to set aside the verdict and dismiss 
the claim, but if the verdict is permitted to stand, a judgment for costs 
follows as an incident. Whether she could not be relieved from the 
judgment for costs, by a writ of error coram vobis, quere. McPhail v. 

“Mosely & Carson, 740 

See Fraud, 9, 10. 


ROADS, AND OVERSEERS OF. 


1. Non-residents, or mere sojourners, cannot be required to act as overseers 
on public roads. Spann v. The State, 588 

2. One notified of his appointment as an overseer of a public road, and who 
has a valid excuse for not serving as such, must make it by affidavit, with-- 
in ten days after receiving notice, in the mode pointed out by the statute, 
and cannot make it inany other way. Jb. 588 


‘ 


SALES UNDER JUDICIAL PROCESS. 


1. The doctrine of adverse possession does not apply to judicial sales. High 
et al v. Nelms, 350 
2, Where property is sold at public sale under execution, the subsequent 
possession by the defendant in execution, is not prima facie evidence of 
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SALES UNDER JUDICIAL PROCESS—conrinvuep. 


fraud, when the same property is again levied on at the suit of another 
creditor. Creagh v. Savage. 454 
3. A mortgagee cannot, by a sale under execution at law, upon a judgment 
obtained on the mortgage debt, extinguish the equity of redemption of 
the mortgagor, who may file his bill to redeem, though the possession has 
been recovered by action at law. Powell v. Williams. 476 


SAMPLING COTTON. 


» 
1, The statute forbidding the employment of slaves, or free persons of color, 


in sampling cotton, applies to those cases only, where the person employ- 
ing the slave, or free person of color, is not the owner of the cotton.— 
Wragg v. The State, 492 
2. The employment of a slave, or free person of color, to perform the manual 
labor of drawing the sample from the bale, and carrying it to an office, 
under the superintendence and control of a white man, is not a violation 
of the act. Jb. 492 


SCIRE FACIAS. 


1, A judgment creditor may in all cases, where an estate has not been de- 
clared insolvent, and the personal representatives have failed to apply for 
leave to sell the real estate, obtain satisfaction of his judgment by scire 
facias under the statute. Ogden & Ellison et al. v. Smith and Raymond, 428 

2. The proceeding by scire facias will not lie against a devisee of the land, 


unless the devisee is also the heir at law. Jb. 428 
3. A demurrer to a plea to a scire facias, will reach the sci. fa. if that is de- 
. fective. Ib * 428 
4. In a scire facias to have execution against land descended, the land sought 

to be subjected must be described. Ib. 428 
SEDUCTION. 


1. An action on the case, for the seduction of a daughter, cannot be main- 
tained upon the relation of parent, and child, but only on the relation of 
master and servant. Roberts v. Connelly, 235 

2, This relation is sufficiently established, if it appear, that the parent, at the 
time of the seduction, had the right to control the services of the daugh- 
ter. Ib. 235 

3. A daughter, at the age of eight or nine years, left the residence of her 
mother, at the suggestion of friends, because the mother was a common 
prostitute, and went to reside in the family of the defendant, where she 
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SEDUCTION—continvep. 


continued until she was seventeen, or eighteen years of age, when she 
was seduced by him, left the State with him, and went to Louisiana, 
where she was delivered ofa child. From the time she left her mother’s 
house, there was no intercourse between the mother and daughter, and 
the mother continued, and now is a prostitute. Held, that the mother 
could not maintain an action, Jb. 235 


SET-OFF. 
‘ 


1. A demand for the value of corn delivered, may be pleaded as an off-set, 
though the price of the corn had not been agreed on. Smith and Craw- 
ford v. Huie, 201 

%. An attorney’s fee for services rendered, is a good set-off, though the 
atnount of the fee had not been liquidated, between the attorney and his 
elient. Briggs v. Moore, 433 


SHERIFF, MARSHAL, AND THEIR SURETIES. 


1. A payment and satisfaction of an execution, by the sheriff, is a discharge 
of the judgment, and no execution can afterwards rightfully issue upon it, 
for his re-imbursement. Crutchfield v. Haynes, Houston, et al. 49 

2. If the bond tendered did not conform to the statute, it was the duty of the 
sheriff to perfect it, as he is allowed a fee for taking it. Chenault v. 
Walker, 151 

3. The bank marshal, under the act of 1841, is clothed with all the powers of 
a sheriff, and in the execution of process, must observe the same rules as 
are prescribed by law to sheriffs. Br. Bank at Mobile v. Darrington, 192 

4. When the sureties of a sheriff discharge a judgment obtained against 
them by the plaintiff in execution, they are subrogated to all the rights of 
the plaintiff, both against the sheriff and the defendant in execution.— 
Saint v. Ledyard & Co. 244 

5. A direction by the plaintiffs to their attorney, on receiving payment from 
the sureties of the sheriff, to deliver to them the papers in the cause, is an 
authority to make such use of them as is necessary to make their claim 
against the sheriff effectual. Ib. 244 

6. A judgment, on a motion by the sureties of the sheriff, to quash the return 
of satisfaction, made by him on an execution, of which the defendant in 
execution had notice, is conclusive upon the defendant in execution, as 
long as it remains in force. Ib. 244 

7. A sheriff who levies a fi. fa. on personal property, may be sued in detinue 
by one who claims a legal right to it, and the action may be prosecuted in 
the ordinary mode, or under the statute. Governor v. Gibson, 326 
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SHERIFF, MARSHAL, AND THEIR SURETIES—continvep. 





8. A sheriff, when sued in detinue, for property on which he has levied, can- 
not be required to execute a replevy bond; it is sufficient if he give the 
party at whose instance he levied, notice, and call on him for indemnity. 
But such notice is not essential to his defence; it is sufficient that the 
property was taken from him under a writ regularly issued. Jb. 326 

9. When process is in the hands of the coroner, commanding him to seize 
property in the hands of the sheriff, which is regular on its face, the latter 
need not look behind it, to inquire whether the pre-requisite steps have 
been taken, nor whether the coroner was duly authorized to act. Ib, 327 

10. Sureties of a sheriff are not liable for a conversion of property by him 
two years before the bond was executed. Ib. 327 

11. When a sheriff has indorsed a levy on property, which is afterwards ta- 
ken from him by a writ, it is proper he should state the fact in his return ; 
but his omission to do so, will not preclude him from proving the fact by 
evidence aliunde. Ib. 327 

12. A sheriff cannot delegate to another the power to appoint a deputy for 
him. Perkins & Hopkins v. Reed, 536 

13. The sheriff cannot ratify the illegal act of one assuming to act as his de- 
duty, and making a levy in his name without authority. Jb. 536 

14, A return of a sheriff to an execution, that he had levied on and sold cer- 
tain land to T, for $492, as the highest bidder, adding, “ the purchaser 
failed to comply with his bid,” is not sufficient to charge the sheriff, or his 
sureties, without the further proof, that he had conveyed the title to the 
purchaser. Kelly et al. v. The Governor, 541 

15. A sherift who has sold lands by execution, may, when proceeded against 
for the purchase money, show, that the defendant had but an equitable ti- 
tle to the land, which could not be sold by execution at law. Jb, 541 

16. The sureties of a sheriff may be proceeded against for his default, by no- 
tice, and motion, though the sheriff be dead. Camp v. Watt et al. 616 

17. When a sheriff is sued for failing to return an attachment, it is no de- 
fence that the property levied onwas not subject to the attachment, there- 
fore, a plea setting up this as a bar is bad. Governor, use, &c. v. Baker 
et al. 652 

18. A sheriff sued for failing to return an attachment, may show, that by a 
mortgage and sale of the slaves levied on, previous to their seizure, the 
defendant had parted with his interest; not to excuse the default of the 
sheriff, but to reduce the damages. Ib. 652 


SLAVES. 


1. Slaves cannot be emancipated by will in this State. Welch’s heirs v. 
Weich’s adm’r, 76 
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SLA VES—conrinvueEp. 


2. That the children of the female slaves, born during the life estate of the 
father and his wife, belonged tothe daughters. That the rule which gave 
the increase of animals to the temporary proprietor, did not, on account of 
the peculiar nature of slave property, apply to them. Wilks’s adm’r v. 
Greer et al. 437 

3. The statute forbidding the employment of slaves, or free persons of color, 
in sampling cotton, applies to those cases only, where the person employ- 
ing the slave, or free person of color, is not the owner of the cotton.— 
Wragg v. The State, 492 

4. The employnient of a slave, or free person of color, to perform the manual 
labor of drawing the sample from the bale, and carrying it to an office, 
under the superintendence and control of a white man, is not a violation 
of the act. Ib, 492 

5. Aslave was seen going from the house of the defendant in execution, 
towards the new ground of the claimant, with an axe on his shoulder, and 
in reply to a question, answered, “ he was going to some new ground to 
work.” Held, that the declaration of the slave was incompetent to es- 
tablish tae fact, that he was in the employ of the claimant. Mauldin & 
Terrell v. Mitchell, 814 


STATUTES. 


1. Notwithstanding the statute in which the offence is described is printed 
attempt, instead of intent, yet as the true language of the act, as shown by 
the original enrolled bill, is an assault with “ intent” to murder, that must 
be considered as the true meaning of the printed statute. State v. Mar- 
shall, 411 

2. Since the passage of the act of March, 1848, “to provide for the assess- 
ment and collection of taxes,” a pool table may be exibited under a li- 
cense, and those who bet at it are not punishable under the 12th section 
of the 6th chapter of the penal code, though the indictment was found 
previous to the passage of the act first mentioned. State v. Allaire, 435 


STEAMBOAT. 


1, The captain of a steamboat, who makes, or commences a voyage, without 
a properly licensed engineer on board, is subject to the penalty of $50, 
though the services of the engineer may have been engaged by a different 
person, as owner of the boat. Walker v. Board of S. B. Engineers, 228 

2. The plaintiff having proved, that a steamboat of the defendants’ was en- 
gaged in carrying goods and merchandize generally for hire, and the gen- 
eral custom of boats engaged in similar business with that of the defend- 
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STEAMBOAT—contTinvuED. « 


ants: Held, that it was admissible for the defendants to explain the usage, 
by showing, that no freight, or compensation was ever charged, or allowed 
upon remittances of money, unless some evidence was given by the boat 
of its receipt, in which event only a charge was made. Knor v. Rives, 
Battle & Co. ’ 249 


STOCKS, AND HOLDERS OF. 


1. A stockholder in a bank may sell, or convey slaves by mortgage to the 
bank, in payment of a debt he owes the bank. Governor, use, &c. v. Ba- 
ker et al. 652 

2. A father subscribed for shares of stock in the name of several persons, 
and among the rest of his daughter, and executed his note, and a mort- 
gage for the payment of the money for the stock, in a short time, and be- 
fore the payments were due, the notes and mortgage were canceled, and 
a firm, of which the father was a member, became bound for the instal- 
ments, and afterwards paid them. Held, first, that the mere subscription 
in the name of the daughter, did not invest her with a title to the stock, 
and that the subsequent assumption of the debt, and payment by the firm, 
with the father’s assent, repelled the presumption that it was intended as 
an advancement to the daughter. Second, that the daughter was a mere 
trustee of the firm, which was the owner of the stock. Third, that an as- 
signment of the stock by the guardian of the daughter, was a void act. 
Fourth, that the daughter had no such interest in the stock, as would pass 
to the assignee of her husband, he having become a bankrupt. Budler, 
per pro amie, v. M. Ins. Co. et al. 777 

3. Although a company, on whose books a number of shares of its stock 
stood in the name of an infant, permitted a guardian of the infant to trans- 
fer it to the cestui que trust, the infant being a dry trustee of the stock, 
without any interest in it, legal or equitable, as it was merely doing what 
a court of equity, upon the application of the company by a bill of inter- 
pleader would have directed to be done, it will be supported against the 
infant, though done without authority in the first instance. Jb, 777 


SUMMARY PROCEEDINGS. 


1, A judgment by motion against the administrator of a sheriff, for a default, 
will be sustained, when the motion having been made originally against 
the sheriff, is revived against the administrator by his consent. King, 
adm’r, v. Armstrong, 293 

2. When the judgment entry ina summary proceeding against a sheriff and 
his sureties, for not paying over money, collected by execution, shows, 
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SUMMARY PROCEEDINGS—continvueEp. 


that the money was received by the sheriff, on a day subsequent to the re- 
turn day ofthe execution, the judgment will be reversed; though it would 
have been sufficient, if the receipt of the money generally upon the exe- 
cution, had been stated. Fitzpatrick et al. v. Br. Bank at Montgomery, 533 
3. A judgment on motion cannot be rendered against the beneficial plaintiff 
for costs, unless he appears upon the record as the party really interested 
in the prosecution of the suit. Griffin v. Smith, 571 
4, The sureties of a sheriff may be proceeded against for his default, by no- 
tice, and motion, though the sheriff be dead. Camp v. Watt etal. 616 


TAXES, TAX COLLECTOR AND SALES BY. 


1. Real property, purchased by the State Bank for the purpose of securing a 
debt, and not for speculation, is exempt from taxation by the act of Janua- 
ry, 1845, whether the title be legal or equitable. Dyer v. The B. Bank at 
Mobile, 622 

2. The omission of an owner of real estate, to apply to a court of chancery, 
and enjoin asale of the property, will not impair his legal rights. 16. 622 

3. If one in possession of real property is liable to pay the taxes for that 
year, his interest only can be sold for the tax. By a purchase at a tax 
sale, the purchaser acquires the interest of the party whose property is 
sold, and not the independent, or superior, or ultimate title of a third 
person. Jb. 622 

4. The act of February, 1846, taxing the slaves of non-residents higher than 
those of resident citizens, is contrary to the constitution of the United 
States, and void for the excess. Wiley v. Parmer, 627 

5. Whether the legislature cannot pass a law discriminating between resi- 
dent and non-resident owners of slaves, when the object is not taxation, 


but a regulation of internal police, quere. Ib. 627 
TRUSTEE AND CESTUI QUE TRUST. 


1. Property in the hands of a trustee, given to the wife for her sole and sep- 
arate use, held by him at the request of the wife, cannot be subjected to 
the payment of the husband’s debts. Johnson & Co. v. Spaight. 27 

2. A trustee cannot purchase a title adverse to his cestui que trust, but his 
purchase will be considered as made for the beneficiaries under the deed. 
He may discharge a prior incumbrance for the benefit of the estate, and 
reimburse himself out of the trust property. Crutchfield v. Haynes, Hous- 
ton, et al. 49 

3. The title of a purchaser from the trustee, should not be disturbed, when 
the latter is able to respond in damages to the esstui que trust. Ib. 49 
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4, When a cestui que trust assents to a violation by the trustee, of his duties, 
his interest in the trust estate will be subjected to the protection of the 
trustee. Jb. 49 

5. A trustee cannot, by permitting the property of his cestui que trusts to be 
hired out by another, divest the title of the donees, or subject the property 
to the payment of his own debts, or those of a third person, the donees 
being infants. Easley v. Dye and Dye, 158 

6. A trustee who applies the trust fund in his hands to the payment of one 
creditor, leaving the remainder of the creditors wholly unpaid, the deed 
under which he acts, contemplating a payment pro rata among all the cre- 
ditors, acts at his peril, and is individually responsible to them. Pinkston 


v. Brewster, Solomon & Co. 315 
7. The statute of limitations of six years, is not a bar as between the trus- 
tee and cestui que trusts. Ib. : 315 


8. The trustee is not dischargeed from liability to the cestuis que trust by a 
discharge in bankruptcy, whether he has retained the trust fund in his 
hands, or has wrongfully paid it overto another. Ib. 315 

9. One who receives a claim from another, in trust to collect it, and apply 
the proceeds in the discharge of debts, to which third persons are sure- 
ties, must account for the proceeds at the nominal amount for which it 
was made available to him, in the discharge or payment of his own debts, 
Smith v. McGehee. 404 

10. Upon the decease ofa trustee, his interest passes to his executor, and if he 
has instituted suit as trustee, it should be revived in the name of the ex- 
ecutor. Mauldin, Montague & Co. v. Armistead, Ex’r, 702 

See Fraud, 3. ; 
See Husband and Wife, 2. 


See Marriage and Marriage Settlement, 1. 


USURY. 


1. When one partner, without the knowledge of the other, borrows money at 
usurious interest, and executes a note in the name of the firm, and after- 
wards pays the usurious interest, and the other partner, ignorant of the 
payment of the usury, executes his own note in lieu of the other, he can- 
not, when sued upon it, set up as a defence, the payment of usury by his 
partner. Jones v: Jackson, ; 186 

2. B, being indebted to the L. Ins. & T. Co., obtained from his friends, cer- 
tain blank bills of exchange, drawn and indorsed by them, he being the 
acceptor, which blanks were tobe used by him, only in renewal-of the 
debt due the L. Ins. & T. Co. In violation of this agreement, he filled 
up one of the blanks for $6,000, and sold it to W for $5,000, being about 
at the rate of ~~ cent. discount. W afterwards transferred the bill to 
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the P. & M. Bank, by which, suit was brought against one of the indors- 
ers. Held, first, that the bill being in the hand of the acceptor, is evi- 
dence to charge the indorsee, that it was drawn, and indorsed, for the ac- 
commodation of the acceptor. Second, that as W purchased the bill at 
20 per cent. discount, he could only recover the $5,000 advanced by him, 
from the acceptor, and the statute of usury of this State, avoiding the bill 
as to all but the principal sum, as between the original parties, it is void 
to the same extent into whose ever hands it may afterwards go. Third, 
that it should have been left to the jury to determine the fact of usury.— 
Saltmarsh v. The P. & M. Bank, 668 


VENDOR AND VENDEE. n 


1. A false representation of the lines of a tract of land, by which 160 acres 
of rich land were represented as belonging to the tract, which did not, is 
a sufficient ground for the rescission of the contract, the party making the 
representation, knowing at the time where in fact the line was. Griggs 
v. Woodruff et al. 9 
2. A vendee, who after knowledge of a breach of the contract by the vendor,. 
or of his inability to comply with it, negotiates with him, or enters into ad- 
ditional stipulations in reference to the contract, thereby waives his right to 


abandon it, for any cause then knownto him. Jb. 9 
3. When the vendor is unable to make title, a tender of the purchase mo- 
ney and demand of title is not essential. Ib. 9 


4. An assignee of notes, given upon the purchase of a tract of land, who is 
cognizant of all the facts, takes them subject to the equity which exists 
against the vendor. Ib. 9 

5. A purchaser from one who has the legal title to, and is in possession of 
land, is not affected by a latent equity of which he has no notice, until he 
has paid for and received a deed for the land. Mundine v. Pitts’ Adm’r et 
al, : 84 

6. Upon the sale of a large tract of land, consisting of a number of parcels 
of land, as surveyed by the government, at a gross price, and not by the 
acre, the vendor is not responsible for a deficiency of quantity, unless he 
is guilty of a fraudulent concealment of the true quantity. Terrell v. 
Kirksey, 209 

7. On the 15th June, 1843, T conveyed by deed a tract of land toG, which 
was duly recorded, but G did not take possession of the land. On the 
30th January, 1845,G made the following indorsement on the deed: “I 

-hereby return, and relinquish the within deed, to John M. Terry, and au- 
thorize the same to be transferred upon record. Given under my hand 
and seal. H. M. Grant, (seal.)’ On the 24th January, 1844, T, being 
then in possession of the land, sold and conveyed it to C, who recorded 
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his deed, and went into possession. A judgment being obtained against 
G, on the 19th December, 1845, the land was levied on, sold, and con- 
veyed by the sheriff to the purchaser, and suit being brought to recover 
the land—Held, that the indorsement cn the deed was, as between the 
parties, a concellation, but did not divest the title of G, or prevent a judg- 
ment against him, from being alien upon theJand. King v. Crocheron, 822 
See Evidence, 16, 17. 

See Lien, 8, 9, 10. 


WAREHOUSE AND WAREHOUSEMEN. 


1, An agreement to store cotton in a fire proof warehouse, does not devolve 
on the warehouseman the necessity of providing water, and buckets, for 
the extinguishment of fire, there being no such term in the contract, or 
custom among warehousemen. Jones v. Hatchett & Bro. 743 

2. It is admissible to prove, that the burning ot a warehouse was generally 
known in the town where it was situated, to bring home a knowledge of 
the fact, to one who had cotton destroyed by the fire, who lived within 
twenty or twenty-five miles of the place, and traded in it, and two months 
after the fire, executed his note for an advance on the cotton. Jb. 743 


WARRANTY. 


1. A vendor of slaves with warranty of title, is a competent witness for a 
purchaser of the slaves from his vendee, it not being shown that the war- 
ranty of the first vendor covered the title by which the plaintiff sought a 
recovery. Whether a remote vendor of slaves, can by any proceeding, be 
charged on a warranty to his immediate vendee, the second vendee hav- 
ing purchased a mere quit claim, and having no right of action against his 
immediate vendor, quere. Mahone v. Yancey. 395 


WILLS AND TESTAMENTS, AND PROBATE OF. 

1. Slaves cannot be emancipated by will in this state. Welch’s Heirs v. 
Welch’s Adm’r. 76 

2. It is not indispensable to a valid bequest of a chattel, that the testator 
should have the actual possession. Puryear and Wallace v. Beard, trus- 
tee. 121 

3. Although it be shown, that a will was once executed, yet if it remain@@ in 
the possession of the testator, and cannot be found after his death, the 
presumption of law is, that it was destroyed animo revocandi. Weeks et al. 
v. McBeth et al. 474 

4, This presumption may be rebutted, by showing that it was destroyed by 
accident, or mistake, or when the testator was insane. The declarations 
of the testator, are admissible to strengthen or repel this presumption, 
when the will is not produced. 6, 474 
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5. When a testator dies in Virginia, and the will is there proved, and letters 
testamentary granted, by the proper tribunal, the executors so qualified, 
and appointed, are entitled to sue in the courts of this State, on recording 
their letters testamentary, as required by the act of 1821, in preference to 
one who has an ancillary grant of letters testamentary on the same will, 
in the State of Mississipi. A plea setting up these facts, is a good plea 

* jm bar to an action upon the ancillary grant. Quere, would it not be good, 
either in bar or in abatement. Harrison v. Mahorner, ex’r, 829 


WITNESS. 


1. One whom the sheriff refused to tahe as a surety on the bond, may be ex- 
amined as a witness, and asked what he was worth after payment of his 
debts. So it is competent to prove by others, acquainted with the condi- 
tion of the persons offered as sureties, what they were worth at the time they 
were tendered, after the payment of their debts. Chenault v. Walker, 151 

2. A donor of property to his children, is a competent witness as between 
them and his creditors, on the ground of interest; and is not disqualified 
by the act of 1845, the action being detinue by the donees against the 
sheriff. Easly v. Dye and Dye, 158 

3. An indorser is not a competent witness for his indorsee, in a suit by him 
against the maker, unless it be shown, that by a release, by negligence, 
or in some other mode, his liability as indorser has been discharged.— 
Briggs v. Moore, 433 

4, The principal in a note is a competent witness against one who signed 
the note as his surety, with whom he had deposited corn sufficient to in- 

_  @emnify him against liability. Gayle v. Bishop, 552 
5. An agent is a competent witness to prove his authority toact. Jb, 552 

6. It is no objection to the competency of a witness, that he believes himself 
interested, when in fact he isnot. Ib. 552 

7. B,H, and G, makers of a note, being all sued, G pleaded non est factum, 
when the suit as to him was dismissed by the plaintiff, and judgment con- 
fessed by the other two. Afterwards, G being sued—Held, that however 
irregular the dismissal of the suit against G might be, it did not discharge 
him from liability, and could not affect the rights of the parties in this ac- 
tion, or the competency of Bas a witness. Ib. 552 

&. The proof of contradictory statements made by a witness, may affect his 
credit, but the statements thus made, are not evidence of the facts stated, 
especially when the person whose statements are thus offered, could not 
himself have been a witness. Jb. 552 

9. The president ofa bank, who was also a stockholder in it, is a competent 
witness for the sheriff, to prove a mortgage and sale of the slaves to the 
bank, previous to the levy ofthe attachment. Governor v. Baker, 652 

10. One co-maker of a note not sued, who is a surety for the other, is an in- 
competent witness for the plaintiff, in a suit upon the note. The case is 
not varied*by the fact, that he was the agent of the principal debtor in 
signing his name. McCall v. Sinclair, 764 











